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Part III of the Canada Labour 
Code (Labour Standards) 


The Canada Labour Code provides for 
bereavement leave in Division VIII of 
Part III. 


The following questions and answers will 
be of interest to employers and employees 
under federal jurisdiction. Pamphlet 1 of 
this series describes the types of businesses 
covered by the Code. It is available from 
any Human Resources Development 
Canada (Labour Program) office. 


1. What is the bereavement leave 
entitlement under the Code? 


When a member of an employee's immediate 
family dies, the employee is entitled to leave 


the three-day period immediately following 
the day the death occurred. 


2. Who is entitled to 
bereavement leave? 


All employees without exception. 


on any normal working day that falls within — 


3. Is an employee entitled to be 
paid for bereavement leave? 


Yes, provided the employee has been 
continuously employed for three consecutive 
months with the same employer when the 
leave begins. Employees without the 
necessary continuous employment are entitled 
to leave without pay. 


4. What is the maximum 
number of leave days 
under this provision? 


Three days. 


5. Is bereavement leave 
additional to regular 


days off? 


No. Bereavement leave covers only 
scheduled working days. For example, 

if a member of an employee's immediate 
family dies on a Friday, and the employee's 
regular days off were Peaeiced and Sunday, 
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Similarly, if the death occurred during an 
employee's vacation, bereavement leave 
would not apply. 


6. Who ts included in the 
"immediate family"? 


The employee's spouse (including common- 
law spouse), parent(s), spouse of the father 
or mother (including common-law spouse), 
child(ren), sister, brother, father-in-law 
(including common-law), mother-in-law 
(including common-law) and any relative 
permanently residing in the employee's 
household or with whom the employee 
resides. 


7. Are there cases where the 
bereavement leave provisions 
of a collective agreement apply 
exclusively? 


Yes. The bereavement leave provisions of 
the Code do not apply to employers and 
employees who are parties to a collective 
agreement that provides rights and benefits 
at least as favourable as those in the Code 
and where there is provision for third party 
settlement. The settlement of disagreements 
relating to bereavement leave issues is 
governed exclusively by the collective 
agreement. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 
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LABOUR STANDARDS 


1 SUMMARY 

Part III of the Canada Labour » Undertakings for the protection and 

Code (Labour Standar ds) preservation of fisheries as a natural 
resource; 

hs Coverage » Undertakings declared by Parliament to 
be for the general advantage of Canada 

Part III of the Canada Labour Code (Labour such as 

Standards) and accompanying Regulations ; 

apply to employees and employers in works, - most grain elevators; 

undertakings, or businesses under the - flour and seed mills, feed warehouses 

legislative authority of the Parliament of and grain-seed cleaning plants; 

Canada - uranium mining and processing; 


- certain individual undertakings such 
as Hudson Bay Mining and Smelting 


Broadly speaking, the activities that come 
Company. 


within federal jurisdiction include: 


Most federal Crown corporations, such as the 
Canada Mortgage and Housing Corporation 
and Canada Post Corporation, are covered 
while federal public service employees are 
not. The Government of Canada has stated, 
however, that the minimum standards of the 
Code will be met in the public service as a 
matter of policy. 


»  Interprovincial and international services 
such as 


- railways; 

- highway transport; 

- telephone, telegraph, and cable 
systems; 

- pipelines; 

- canals; 

- ferries, tunnels, and bridges; 

- shipping and shipping services; 


This is a general outline of the undertakings 
subject to Part III of the Canada Labour 
Code. If you are employed in or operate an 
undertaking other than described above, you 
should contact your provincial or territorial 
labour department for information relating to 
labour standards. 


>» Radio and television broadcasting, 
including cablevision; 


» Air transport, aircraft operations, and 
aerodromes; 


>» Banks; 
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Managerial and Professional Employees 


The hours-of-work provisions of the Code do 
not apply to employees who are managers or 
superintendents or who exercise management 
functions or to members of architectural, 
dental, engineering, legal, or medical 
professions. Managers are also excluded 
from coverage under the unjust dismissal 
provisions. 


Part-time and Casual Employees 


The Code makes no distinction between full- 
time and part-time or casual employees. All 
are covered by its provisions if they meet the 
qualifying requirements. 


2. Standards 


The primary objective of Part III of the 
Canada Labour Code is to establish and 
protect the work place partners’ right to fair 
and equitable conditions of employment. 


Following are brief descriptions of the 
minimum standards provided by the Code. 
For further detail, please refer to the 
pamphlets on individual standards listed 
below. 


The Code provisions are minimum standards 
only and in no way interfere with more 
favourable rights or benefits established by 
collective agreement, private arrangement 

or employer policy. Further, unionized 
undertakings are exempt from the divisions of 
the Code dealing with minimum wages, 
annual vacations, general holidays and 
bereavement leave where the collective 
agreement provides rights and benefits as 
favourable or better than those in the Code in 
respect of length of leave, rates of pay and 


qualifying periods; and, the collective 
agreement provides for the settlement of 
disputes by a third party. 


Hours of Work 


Standard hours are 8 in a day and 40 in 

a week. At least one and one-half times 

the regular rate of pay must be paid for 
hours worked in excess of standard hours. 
Maximum hours are 48 in a week. Certain 
provisions permit flexibility in applying 
these standards. As well, special regulations 
cover certain classes of workers in specific 
industries such as, for example, city and 
highway transport drivers. 


Minimum Wages 


Minimum wage rates are explained in 
pamphlet 2 of this series, available from 
any Human Resources Development Canada 
(Labour Program) office. These rates are 
subject to revision from time to time by 
order-in-council. 


Annual Vacations 


An employee is entitled to at least 2 weeks 
vacation annually with vacation pay of not 
less than 4 per cent of gross wages. After 

6 consecutive years of employment with one 
employer, an employee is entitled to 3 weeks 
vacation with pay, equivalent to 6 per cent of 
gross earnings. 


Vacation must be granted not later than 
10 months after completion of the year 
entitling the employee to the vacation. 
Any outstanding vacation pay must be 
paid on termination of 


General Holidays 


Employees are entitled to nine holidays with 
pay each year: New Year's Day, Good 
Friday, Victoria Day, Canada Day, Labour 
Day, Thanksgiving Day, Remembrance Day, 
Christmas Day, and Boxing Day. 


Provision is made for the substitution of other 
holidays where so designated in collective 
agreements or where the employer and at 
least 70 per cent of employees agree to the 
substitution. When an employee, who would 
have been entitled to a general holiday with 
pay, is required to work on a general holiday, 
the employee will be paid, in addition to his 
regular rate of wages for that day, at a rate at 
least equal to one and one-half times his 
regular rate of wages for the time the 
employee worked on that day. Special 
provisions apply to workers in "continuous 
operations" and to managerial and 
professional employees (see pamphlet 4 in 
this series). 


Maternity-Related Reassignment 
and Leave, Maternity Leave 
and Parental Leave 


An employee who is pregnant or nursing may 
request that the employer temporarily modify 
her job duties or reassign her to another job, 
where reasonably practicable, if continuing 
any of her current duties may pose a risk to 
her health or that of the foetus or child. A 
physician's certificate indicating how long the 
risk is likely to last and what activities or 
conditions should be avoided, is required. 


An employee who has worked for the same 
employer for at least 6 months is entitled to 
up to 17 weeks of maternity leave to have 
her child. The employer may not compel an 
employee to take leave unless she is unable to 
perform an essential function of her job and 
no appropriate alternative job is available. 


An additional leave of up to 24 weeks is 
available to natural or adoptive parents each 
of whom have worked for the same employer 
for at least 6 months and have or will have 
care and custody of a child. If both parents 
work for federally regulated employers, their 
combined leave cannot exceed 24 weeks. 


An employer may not dismiss, suspend, lay 
off, demote, or discipline an employee 
because she is pregnant or has applied for 
leave. Pregnancy or intention to take related 
leave cannot affect an employer's decision to 
train or promote her. 


Upon their written request, employees on 
leave are entitled to be informed of any 
employment, promotion, or training 
opportunities for which they are qualified. 


The Code also provides that seniority 
continue and pension, health, and disability 
plans remain in force during leave, provided 
the employee pays normally required 
contributions. The employer must continue 
payments to such plans in at least the same 
proportion as if the employee were at work. 
If there is an income replacement or 
insurance plan in force at the work place, an 
employee on leave is entitled to benefits on 
the same terms as any employee absent from 
work for health-related reasons. 


Upon return from leave, the employee must 
be reinstated in his or her position or be 
given a comparable position in the same work 
place with the same wages and benefits. 
However, an employee's wages and benefits 
may be affected if, during the leave, the 
wages and benefits of the employee's group 
are changed as part of a plan to reorganize 
the work place. 


For further details and conditions concerning 
parental leave, see pamphlet 5 of this series. 


Termination of Employment 


Employers are required to give individual 
employees two weeks written notice of 
termination, or two weeks' pay in lieu 

of notice, except where the employee is 
dismissed for just cause. Employees must 
have been continuously employed for at least 
three months to qualify for notice or pay in 
lieu. 


If an employer intends to terminate the 
employment of 50 or more employees in an 
industrial establishment within any 4-week 
period, at least 16 weeks advance notice must 
be given in writing to the Minister of Labour, 
the Canada Employment and Immigration 
Commission, and any trade union recognized 
as the bargaining agent for affected 
employees. 


Where there is no bargaining agent, notice 
must be given directly to the employees. 


In addition, an employer who gives notice 

of a group termination is required to establish 
a committee of employer and employee 
representatives for the purposes of developing 
an adjustment plan to reduce the impact of 
the termination upon the affected employees. 


Severance Pay 


Employees with at least 12 consecutive 
months of service are entitled to severance 
pay on termination, except in cases of 
dismissal for just cause. The amount of 
entitlement is the greater of two days' pay for 
each completed year of service or five days’ 


pay. 
Payment of Wages 


Employers are required to pay employees 
on the regular pay-day as established by the 


4 


employer's practice and to pay any wages or 
other amounts such as overtime pay, holiday 
pay, severance pay, or bereavement pay 
within 30 days of entitlement. 


Wage Recovery 


The Code provides an administrative 
procedure for collecting unpaid wages and 
other benefits. If an employer has not paid 
an employee wages or other amounts to 
which the employee is entitled, a written 
payment order may be issued by a federal 
inspector to the employer or, under certain 
circumstances, to a director of the 
corporation, ordering payment of the amount 
in question. A person affected by a payment 
order may appeal to the Minister, in writing, 
within 15 days after service of the order. An 
employer or director may file an appeal only 
if the amount indicated in the payment order 
is paid to the Minister. Should the federal 
inspector conclude that the employee's 
complaint is without merit, a notice of 
unfounded complaint is issued. The 
employee may appeal to the Minister in 
writing within 15 days after service of the 
notice. 


Garnishment of Wages 


An employee may not be disciplined because 
garnishment proceedings may be or have 
been taken against him or her. 


Deductions from Wages 


An employer may not make deductions from 
wages or other amounts due to an employee 
unless the deduction is required by federal or 
provincial law, authorized by a court order or 
collective agreement, or where the deduction 
is related to amounts authorized in writing by 
an employee, or overpayment of wages by 
the employer. An employer may not make 


deductions in respect of damage to property 
or loss of money or property if any person 
other than the employee had access to the 
property or money in question. 


Sick Leave Protection 


An employee who has 3 or more months 

of continuous employment may not be 
disciplined, demoted, laid off, suspended, or 
dismissed because of absence due to illness or 
injury, provided the absence does not exceed 
12 weeks and the employee, if requested in 
writing by the employer, provides the 
employer with a doctor's certificate certifying 
that the employee was not able to work 
during that period. Seniority accumulates 
and pension and benefit plans continue in 
force during the absence provided the 
employee pays any normally required 
contributions. The employer is not required 
to continue wage payments during sick leave 
but must maintain contributions to health and 
disability benefit plans in at least the same 
proportion as if the employee were at work. 


Injured Worker Protection 


Employees are protected from dismissal, 
suspension, lay-off, demotion, or discipline 
because of absence from work due to work- 
related illness or injury. During such 
absences, employees are entitled to wage 
replacement, payable at an equivalent rate to 
that provided for under applicable workers’ 
compensation legislation in the employee's 
province of permanent residence. 


Bereavement Leave 
All employees are entitled to bereavement 


leave on any normal working day that occurs 
during the three days immediately following 


the death of a member of their immediate 
family. Employees with three or more 
months of service are entitled to be paid for 
such leave days. 


Unjust Dismissal 


After 12 consecutive months of employment, 
employees who are not managers or subject 
to a collective agreement and believe they 
have been unjustly dismissed may lodge a 
written complaint of unjust dismissal with the 
department. The complaint must be lodged 
no later than 90 days from the date of the 
dismissal. 


Departmental officials will attempt to arrange 
a mutually satisfactory solution to the 
dispute. Where this is not possible, the 
Minister may appoint an adjudicator to settle 
the matter. Complaints of dismissal due to 
lack of work or discontinuance of a function, 
or where other procedures for redress are 
provided in any federal statute, may not be 
considered by the adjudicator. 


Sexual Harassment 


The Code defines sexual harassment and 
establishes a right to freedom from such 
treatment for all employees. 


Employers are required, after consultation 
with employees, to issue and post a policy 
statement concerning sexual harassment 
which shall include 


> a definition substantially the same as the 
Code definition; 


> a statement that every employee is 
entitled to employment free from sexual 
harassment; 


> a Statement that the employer will make 
every reasonable effort to ensure that no 
employee is subjected to sexual 
harassment; 


> an explanation of how complaints may 
be brought to the attention of the 
employer; 


> a Statement that disciplinary action will 
be taken against a person under the 
employer's direction who subjects an 
employee to sexual harassment; 


> an assurance that the complainant's 
anonymity will be preserved; 


> information respecting employees’ rights 
under the Canadian Human Rights Act. 


3. Administration and inspection 


The Minister of Labour has appointed 
inspectors to ensure that the provisions of the 
Code are respected in the work place. 
Inspectors carry out their work from the 
regional and district offices of the 
Department. 


Under the Code, inspectors are empowered 
to inspect and copy employers’ records, 
require employers and employees to furnish 
documents, administer oaths, and take and 
receive affidavits and statutory declarations. 
As well, they have the right to enter 
employers' premises and question employers 
and employees. Employers are required to 
give inspectors all reasonable assistance in 
the performance of their duties. 


Employers are obliged to keep payroll and 
other records relating to employment for at 
least 36 months. They must post an outline 


of the Code requirements and a copy of the 
relevant Regulations along with an indication 
where one may obtain further information. 


Complaints and Problems 


Beyond the regular inspection program, the 
department's services are available to those 
who want information or wish to file 
complaints concerning violations of the Code. 
Normally, a complainant's name will not be 
revealed to the employer without permission. 
It may be necessary to disclose the 
complainant's identity, however, for 
purposes of court proceedings. 


Complaints should be made as soon as 
possible after the problem occurs; complaints 
of unjust dismissal must be made within 90 
days of the date of dismissal. 


4. Information 


The following related pamphlets are available 
from any Human Resources Development 
Canada (Labour Program) office: 


Minimum Wages 

Annual Vacations 

General Holidays 

Maternity-Related Reassignment 

and Leave, Maternity Leave and 

Parental Leave 

6 Bereavement Leave 

i Sick Leave and Work-Related 
Illness and Injury Leave 

8 Unjust Dismissal 

9 Hours of Work 

9A _ Hours of Work (Motor Transport) 

10 Terminations 

11. Wage Recovery 

12 Sexual Harassment 


A&W bY 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations, and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 

K1A 0J2 
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©Minister of Supply and Services Canada 1995 
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LABOUR STANDARDS 


2 MINIMUM WAGES 


Part III of the Canada Labour 
Code (Labour Standards) 


The minimum wage for employees under 
federal jurisdiction is set by regulation and 
is revised from time to time. To learn the 
current minimum wage, call the nearest 
Human Resources Development Canada 
(Labour Program) office. 


The following questions and answers, based 
on Division II of Part III of the Canada 
Labour Code and the Canada Labour 
Standards Regulations will be of interest to 
employees and employers in industries under 
federal jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


1. Does the minimum wage rate 
apply to all employees in 
businesses under federal 
jurisdiction? 


Yes. All employees except registered 
apprentices and certain trainees must be paid 
at least the minimum wage. 


2. What are the provisions for 
apprentices and trainees? 


An employer is exempted from the 
application of the minimum wage for 
employees who are being trained on the job 
if the employees are registered under and 
paid according to a provincial apprenticeship 
act. 


3. Is employment under 17 years 
of age permitted? 


Yes. The Canada Labour Standards 
Regulations state that persons under the age 
of 17 years may be employed provided 


a) they are not required by provincial law 
to attend school; 


b) _ the work is not likely to endanger their 
safety or health; 


c) they are not required to work under- 
ground in a mine or in employment 
prohibited for young workers under 
the Explosives Regulations, the Atomic 
Energy Control Regulations or the 
Canada Shipping Act; and 


d) they are not required to work between 
11 p.m. on one day and 6 a.m. on the 
following day. 


Canada 
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4. Is there a special minimum 
rate for employees under 17 
years of age? 


No. The rate for employees under the age of 
17 is the same as for employees 17 and over. 


5. Is there a special rate for 
students? 


No. The minimum rate applies to students in 
the same manner as to other classes of 
employees. 


6. Does the minimum wage rate 
apply to workers whose wages 
are calculated on a basis other 
than hourly? 


Yes. All employees whose wages are paid 
on a time basis other than hourly must 
receive at least the equivalent of the 
minimum wage. Where the basis of payment 
is other than time, the Minister of Labour 
may fix a rate that is equivalent to the 
minimum wage. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 

K1A 0J2 
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7. Can the value of room and 
board provided to an employee 
be deducted from the minimum 
wage? 


Yes. When room and/or board are provided 
by an employer and the arrangement is 
accepted by the employee, the employee's 
wages may be reduced below the minimum 
wage, but not by more than 50 cents per meal 
and 60 cents per day for lodging. 


8. When an employer calls an 
employee to work, must wages 
be paid? 


Yes. An employer shall pay an employee 
who reports for work at the call of the 
employer, wages for not less than three hours 
of work at the employee's regular rate of 
wages, whether or not the employee is asked 


- to do any work after so reporting. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations and relevant amendments. 
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LABOUR STANDARDS 


3 ANNUAL VACATIONS 


Part III of the Canada Labour ending 12 months later. It may also be a 
Code (Labour Standar ds) calendar year or other period of 12 months as 
determined by the employer, in accordance 


with the Regulations relating to an industrial 
Questions and answers about annual vacations establishment. 


with pay, based on Division IV of Part III 
of the Canada Labour Code and on the 
Canada Labour Standards Regulations are 3. Why is it important to define 
provided here. They will be of interest to "year of employment"? 
employees and employers in industries under 
federal jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


First, an employee must complete a "year of 
employment" to be entitled to a vacation. 
Second, the amount of vacation pay for that 
vacation is based on the wages earned by the 
employee during that "year of employment". 


I. How many weeks of vacation 


‘ 4. How ts vacation pay 
is an employee entitled to, 


calculated? 
annually ? 
Vacation pay is calculated as a percentage of 
The basic entitlement is two weeks of the gross wages an employee earns during the 
vacation for every completed "year of "year of employment". Where the vacation 
employment". After six consecutive years of entitlement is 2 weeks, vacation pay is 4 per 
employment with the same employer, the cent of earnings in the entitlement year; 
entitlement increases to three weeks of where the entitlement is 3 weeks, the 
vacation. vacation pay is 6 per cent of earnings. 
2. What is the "year of 5. What is the definition of 
employment"? "wages"? 
The "year of employment" is the period The term "wages" includes every form of 
beginning on the date an employee is hired, payment for work performed, but does not 
or on any anniversary of that date, and include tips and other gratuities. 
LT-030-02-95 
a+i 


Canada 


6. When can an employee take 
vacation ? 


Normally, an employee may take vacation at 
the discretion of the employer or at a time 
mutually agreed to by the employer and 
employee. But, it must begin not later than 
10 months after completion of the "year of 
employment" for which the employee became 
entitled to vacation. 


In cases where the employer has chosen the 
timing of the vacation, the employer must 
give at least two weeks notice of when the 
employee's annual vacation is to begin. 


7. When ts vacation pay payable? 


Vacation pay is normally paid to the 
employee within 14 days prior to the 
commencement of a vacation. However, 
vacation pay may be paid during or 
immediately following vacation, if that is 
the established practice in the employee's 
work place. 


8. What is an employee's 
entitlement upon termination 
of employment? 


The employer must "pay out" any vacation 
pay owed to the employee for any prior 
completed "year of employment". In 
addition, the employee is entitled to vacation 
pay for the partially completed current year. 


9. Can an employee waive 
vacation? 


Yes, but only in exceptional circumstances 
and after the employee and employer have 
jointly applied for and received permission 
from a Human Resources Development 
regional director. The waiver applies to the 
vacation only, and the employee must still be 
granted vacation pay at the applicable rate 
and within the prescribed 10-month period. 


10. Can vacation be postponed? 


Yes, vacation and the payment of vacation 
pay may be postponed to a subsequent year 
by mutual agreement between the employer 
and employee, provided they jointly advise 
the regional director of the postponement, in 
writing. 


Il. Are there cases where the 
vacation pay provisions of a 
collective agreement apply 
exclusively ? 


Yes. The vacation pay provisions of the 
Code do not apply to employers and 
employees who are parties to a collective 
agreement that provides rights and benefits 
at least as favourable as those in the Code 
and where there is provision for a third party 
settlement. The settlement of disagreements 
relating to vacation pay are governed 
exclusively by the collective agreement. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations and relevant amendments. 
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au moins de ses gains annuels bruts et celui 
qui a trois semaines de congé annuel, a 
6 pour cent au moins de ces gains. 


5. Qu'entend-on par «salaire»? 


Le salaire comprend toute forme de paiement 
accordé pour l'exécution de travaux, a 
l'exception des pourboires et autres 
gratifications. 


6. Quand l'employé peut-il 
prendre son congé annuel? 


Normalement, l'employé peut prendre son 
congé annuel a la date que l'employeur a lui- 
méme déterminée ou dont il a convenu avec 
lui. Il est toutefois tenu de le prendre au plus 
tard 10 mois aprés la fin de l'année qui lui 
donne droit a ce congé. 


L'employeur doit par ailleurs fournir un 
préavis d'au moins deux semaines a 
l'employé quand il a déterminé lui-méme 
la date du début de son congé annuel. 


7. Quand I'employeur doit-il 
verser l'indemnité de congé 
annuel? 


L'indemnité de congé annuel est 
ordinairement versée a l'employé dans 

les 14 jours qui précédent le début de son 
congé annuel. Cependant, l'employeur peut 
la lui payer durant son congé ou immédia- 
tement aprés, selon la pratique qui a cours 
dans l'entreprise. 


8. A quoi l'employé a-t-il droit 
lorsqu'il quitte son emploi? 


Au moment du départ de l'employé, 
l'employeur est tenu de lui payer |'indemnité 
de congé annuel qu'il lui doit pour toute 
année compleéte de service antérieure. II doit 
en outre lui verser I'indemnité de congé 
annuel a laquelle il a droit pour la fraction de 
l'année de service en cours. 


9. L'employé peut-il renoncer a 
son congé annuel? 


Oui, mais seulement dans des circonstances 
exceptionnelles et aprés que l'employé et 
l'employeur aient conjointement présenté une 
demande 4a cet effet au directeur régional du 
ministére et qu'ils aient recu la permission 
de le faire. Le renoncement ne s'applique 
toutefois qu'aux jours de congé annuel, et 
l'employé doit quand méme recevoir, dans le 
délai prescrit de 10 mois, son indemnité de 
congé annuel, qui aura été établie suivant le 
taux applicable. 


10. Le congé annuel peut-il étre 
reporté? 


Oui, les jours de congé annuel et le 
versement de l'indemnité de congé annuel 
peuvent étre reportés 4 une autre année, 
pourvu que l'employeur et l'employé soient 
d'accord pour le faire et qu'ils en informent 
conjointement par écrit le directeur régional 
du ministére. 


Il. Y a-t-il des cas oti les 
dispositions d'une 
convention collective 
relatives a l'indemnité de 
congé annuel s'appliquent 
exclusivement? 


Oui. Les dispositions du Code relatives a 
l'indemnité de congé annuel ne s'appliquent 
pas si la convention collective qui lie 
l'employeur et ses employés prévoit des 
droits ou avantages au moins aussi favorables 
que ceux qu'accorde le Code et si elle 
comporte une disposition qui permet le 
réglement des différends par un tiers. Le 
réglement des différends relatifs 4 1'indemnité 
de congé annuel est exclusivement régi par la 
convention collective. 


Ce feuillet est publié a titre d'information 
seulement. A des fins d'interprétation et 
d'application, veuillez consulter la partie III 
du Code canadien du travail (Normes du 
travail) et le Réglement du Canada sur les 
normes du travail, ainsi que leurs 
modifications. 


Il est possible d’obtenir des exemplaires supplémentaires 
de la présente publication en communiquant avec le 
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LES NORMES DU TRAVAIL 


3 CONGES ANNUELS 
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Partie III du Code canadien du 
travail (Normes du travail) 


La section IV de la partie III du Code 
canadien du travail ainsi que le Réglement du 
Canada sur les normes du travail prévoient 
certaines dispositions quant a l'octroi de 
congés annuels payés. Les paragraphes 
suivants visent 4 répondre aux questions que 
les employeurs et les employés qui relévent 
de la compétence fédérale peuvent se poser 
sur le sujet. Le feuillet n° 1 de la présente 
série décrit les genres d'entreprises qui sont 
ainsi assujetties au Code. Pour obtenir ce 
feuillet, veuillez communiquer avec le bureau 
de Développement des ressources humaines 
Canada (Programme du Travail) le plus 
proche. 


1. A-combien de semaines de 
congé annuel les employés 
ont-ils droit? 


Tous les employés ont droit 4 un congé d'au 
moins deux semaines par année lorsqu'ils ont 
terminé une «année complete de service». 
S'ils ont travaillé sans interruption pour le 
méme employeur pendant six années 
consécutives, ils ont droit 4 un congé annuel 
d'au moins trois semaines. 


2. Qu'entend-on par «année de 
service»? 


L'année de service correspond 4a la période 
qui commence 4a la date d'entrée en service, 
ou a4 toute date anniversaire subséquente, 
pour se terminer 12 mois plus tard. L'année 
de service peut également correspondre a 
l'année civile ou a toute autre période de 12 
mois que l'employeur a établie conformément 
au Réglement pour un établissement. 


3. Pourquoi est-il si important de 
définir l'année de service? 


Premiérement, 1'employé doit avoir terminé 
une année de service compléte pour avoir 
droit 4 un congé annuel. Deuxiémement, 
l'indemnité de congé annuel accordée est 
établie en fonction du salaire gagné par 
l'employé au cours de cette année de service. 


4. Comment l'indemnité de congé 
annuel est-elle calculée? 


L'indemnité de congé annuel correspond a 
un pourceniage du salaire brut gagné par 
l'employé au cours de l'année de service. 
Ainsi, l'employé qui bénéficie d'un congé 
annuel de deux semaines a droit a 4 pour cent 
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LABOUR STANDARDS 


“ 4 GENERAL HOLIDAYS 


= er 


Part III of the Canada Labour 
Code (Labour Standards) 


The Canada Labour Code provides for nine 
paid holidays per year. The following 
questions and answers, based on Division V 
of Part III of the Code, will be of interest 
to employers and employees under federal 
jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


1. What is a general holiday? 


A general holiday is a special day, designated 
in the Code, on which employees, including 
managers and professionals, are entitled to a 
day off with pay. 


2. What are the Code's holidays? 


New Year's Day, Good Friday, Victoria 
Day, Canada Day, Labour Day, 
Thanksgiving Day, Remembrance Day, 
Christmas Day, and Boxing Day are the nine 
general holidays provided for in the Code. 


3. Can an employee be required 
to work on a general holiday? 


Yes. The Code does not prohibit work on 

a general holiday. Employees who are 
required to work on a general holiday, shall 
be paid, in addition to their regular rate of 
wages for that day, at a rate equal to one and 
a half times the regular rate of wages for the 
time worked on that day. However, if they 
are employed in a "continuous operation" 
(defined in question 9), they may be paid as 
above or be given another day off with pay at 
some other time in addition to pay at their 
normal rate for the hours worked on the 
holiday. Managers and professionals must be 
given a holiday with pay at some other time. 


4. Are all employees entitled to be 
paid for a general holiday on 
which they do not work? 


No. Employees are not entitled to be paid 
for a general holiday which occurs during the 
first 30 days after the date they are hired. 


Employees who work in continuous 
operations (defined in question 9 below) are 
not entitled to holiday pay if they do not 
report for work on a general holiday when 
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requested to do so, or if they make 
themselves unavailable for work on a general 
holiday, for example by "booking off" as in 
the railway industry. 


Employees must also be entitled to at least 
15 days' wages during the 30 calendar days 
preceding the holiday in order to be eligible 
for holiday pay. Employees on a modified 
work schedule must establish eligibility 
according to the number of days specified in 
the mutually agreed upon work schedule. 


5. Can another holiday be 
substituted for a general 
holiday? 


Yes. When the parties are subject to a 
collective agreement, the employer may 
substitute any other holiday for a general 
holiday provided for in the Code, if the 
substitution is agreed to in writing by the 
employer and the trade union. In the case 
of employees who are not subject to a 
collective agreement, an employer may 
substitute any other holiday for a general 
holiday if the substitution has been approved 
by at least 70 per cent of the affected 
employees. The employer must post a notice 
of the substitution for at least 30 days before 
the substitution takes effect. 


6. What happens if a general 
holiday falls on a non-working 
day? 


If New Year's Day, Canada Day, 
Remembrance Day, Christmas Day, or 
Boxing Day falls on a Sunday or Saturday 
that is a non-working day for an employee, 
the employee is entitled to a holiday with pay 


ze 


on the working day immediately preceding or 
following the general holiday. If another 
general holiday falls on a non-working day, 
then a holiday with pay is to be added to the 
employee's annual vacation or granted at 
another mutually convenient time. 


7. How much pay is an employee 
entitled to receive for a holiday 
on which he or she does not 
work? 


The employee is to receive pay as follows: 


a) if an employee is paid on a weekly or 
monthly basis -- normal pay with no 
reduction for the day off; 


b) if an employee is paid on a hourly 
basis -- the equivalent of the wages 
the employee would have earned for 
a normal day's work; 


c) if an employee's wages are calculated 
on some other basis -- the equivalent of 
a normal day's pay. 


8. Are part-time workers entitled 
to a paid holiday? 


Yes. They have the same entitlement as 
full-time workers, providing they meet the 
qualifying requirements. Also, the Code 
provides prorated holiday pay for employees 
who are unable to establish entitlement 

to 15 days' wages during the 30 days 
immediately preceding a holiday because of 
their terms and conditions of employment. 
Such employees must receive one-twentieth 
of the wages earned during the 30 calendar 
days preceding the holiday. ) 


9. What is a "continuous 
operation"? 


A continuous operation is as follows: 


a) any industrial establishment in which, 
in each seven-day period, operations 
once begun normally continue without 
cessation until the completion of the 
regularly scheduled operations for that 
period; 


b) any operations or services concerned 
with the running of trains, planes, 
ships, trucks and other vehicles whether 
in scheduled or non-scheduled 
operations; 


c) any telephone, radio, television, 
telegraph or other communication or 
broadcasting operations or services; or 


d) any operation or service normally 
carried on without regard to Sundays 
or public holidays. 


10. Are there cases where the 
general holiday provisions of 
a collective agreement apply 
exclusively ? 


Yes. The general holiday provisions of 

the Code do not apply to employers and 
employees who are parties to a collective 
agreement that provides rights and benefits at 
least as favourable as those in the Code and 
where there is provision for third party 
settlement. The settlement of disagreements 
relating to general holiday issues is governed 
exclusively by the collective agreement. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations, and relevant amendments. 
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4. Les employés qui ne travaillent 
pas un jour férié ont-ils tous 
droit, sans exception, a une 
rémunération pour le jour 
féerié? 


Non. Les employés n'ont pas droit a une 
rémunération pour le jour férié si cette 
journée tombe a l'intérieur des 30 premiers 
jours civils qui suivent la date ov ils ont été 
embauchés. 


Les employés affectés 4 un «travail 
ininterrompu» (voir la question n° 9 

du présent feuillet) n'ont pas droit a la 
rémunération pour le jour férié si, malgré 
une demande en ce sens de l'employeur, ils 
ne se présentent pas au travail le jour férié, 
ou s'ils se sont rendus non disponibles un 
jour férié en s'inscrivant — comme on peut le 
faire, par exemple, dans le secteur des 
chemins de fer — sur la liste du personnel en 
congé ce jour-la. 


Les employés doivent en outre, pour étre 
admissibles 4 une rémunération pour un jour 
férié, avoir eu droit a un salaire durant au 
moins 15 des 30 jours qui ont précédé le jour 
férié. Les employés qui suivent un calendrier 
hebdomadaire de travail modifié doivent, 
pour leur part, établir s'ils sont admissibles 
au congé en se fondant sur le nombre de 
jours prévu dans le calendrier dont ils ont 
convenu avec l'employeur. 


5. Peut-on effectuer une 
substitution de jours fériés? 


Oui. Lorsque les parties sont assujetties a 
une convention collective, 1'employeur peut 
remplacer un jour férié prévu par le Code par 
un autre congé, indiqué dans la convention 


ps 


collective, si la substitution est approuvée par 
écrit par l'employeur et le syndicat. Si les 
employés n'ont pas de convention collective, 
l'employeur peut effectuer une substitution 
de jours fériés si au moins 70 pour cent des 
employés visés sont d'accord. L'employeur 
doit afficher l'avis de substitution pendant au 
moins 30 jours avant son entrée en vigueur. 


6. Qu'arrive-t-il lorsque le jour 
férié tombe un jour non 
ouvrable? 


Quand le Jour de l'an, la féte du Canada, 

le jour du Souvenir, le jour de Noél ou le 
lendemain de Noél tombe un dimanche ou un 
samedi normalement chémé par les employés, 
ceux-ci auront droit 4 un congé payé le jour 
normalement ouvrable qui précéde ou suit 
immédiatement ce jour férié. Dans le cas 
d'un jour férié autre que ceux qui sont 
mentionnés ci-dessus, l'employeur doit 
ajouter un congé payé aux congés annuels des 
employés ou leur accorder un congé payé a 
tout autre moment qui conviendra aux deux 
parties. 


7. A quel montant de rémunéra- 
tion les employés qui ne 
travaillent pas un jour férié 
ont-ils droit? 


Les employés qui ne travaillent pas un jour 
férié ont droit, selon le cas, a la rémunération 
suivante : 


a) si leur salaire est calculé a la semaine ou 
au mois, ils ont droit 4 une journée de 
salaire normal; 


b) si leur salaire est calculé suivant un taux 
horaire, ils ont droit a l'équivalent du 
salaire qu'ils auraient gagné pendant une 
journée normale de travail; 


c) si leur salaire est calculé d'une autre 
facgon, ils ont droit a l'équivalent du 
salaire d'une journée normale de travail. 


8. Les employés a temps partiel 
ont-ils droit aux congés fériés 
payés? 


Oui. Les employés a temps partiel ont droit, 
au méme titre que les employés a plein 
temps, aux congés fériés payés si les 
conditions d'admissibilité sont respectées. Le 
Code prévoit en outre que la rémunération de 
jour férié peut étre établie proportionnelle- 
ment au temps travaillé dans les cas ou les 
conditions d'emploi font que l'employé ne 
peut pas établir qu'il a eu droit a un salaire 
durant au moins 15 des 30 jours qui ont 
précédé le jour férié. Dans ce cas, l'employé 
aura droit au vingtiéme du salaire auquel il a 
eu droit au cours des 30 jours qui ont précédé 
le jour férié. 


9. Qu'entend-on par «travail 
ininterrompu»? 


Cette expression désigne : 


a) un travail dans un établissement ou, au 
cours de chaque période de sept jours, 
les travaux une fois normalement 
commencés dans le cadre du programme 
régulier prévu pour cette période se 
poursuivent sans arrét jusqu'a leur 
achévement; 


b) un travail qui a trait au fonctionnement 
de véhicules, notamment trains, avions, 
navires ou camions, que ce soit ou non 
dans le cadre d'un programme régulier: 


Cc) un travail dans les communications : 
téléphone, radio, télévision, télégraphe 
ou autres moyens; 


d) un travail dans un secteur qui fonctionne 
normalement sans qu'il soit tenu compte 
des dimanches et des jours fériés. 


10. Dans quel cas les dispositions 
des jours fériés dans une 
convention collective 
s'‘appliquent-elles en 
exclusivité? 


Les dispositions du Code concernant les jours 
fériés ne s'appliquent pas aux employeurs et 
aux employés liés par une convention 
collective qui accorde des droits et avantages 
au moins égaux a ceux prévus dans le Code et 
qui prévoit un réglement par une tierce 
partie. Le réglement des désaccords 
concernant les jours fériés s'effectue de facon 
exclusive par la convention collective. 


Ce feuillet est publié a titre d'information 
seulement. A des fins d'interprétation et 
d'application, veuillez consulter la partie III 
du Code canadien du travail (Normes du 
travail) et le Réglement du Canada sur les 
normes du travail, ainsi que leurs 
modifications. 
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4 JOURS FERIES 


LES NORMES DU TRAVAIL 


Partie III du Code canadien du 
travail (Normes du travail) 


La section V de la partie III du Code 
canadien du travail prévoit l'octroi de neuf 
congés fériés payés par année. Les para- 
graphes suivants visent a répondre aux 
questions que les employeurs et les employés 
qui relévent de la compétence fédérale 
peuvent se poser sur le sujet. Le feuillet n° 1 
de la présente série décrit les genres 
d'entreprises qui sont ainsi assujetties au 
Code. Pour obtenir ce feuillet, veuillez 
communiquer avec le bureau de 
Développement des ressources humaines 
Canada (Programme du Travail) le plus 
proche. 


I. Qu'entend-on par «jour férié»? 


Un jour férié est un jour spécialement 
désigné par le Code comme é€tant une journée 
ou les employés, y compris le personnel de 
direction ou de gestion et les membres de la 
catégorie des professions, ont droit 4 un 
congé payé. 


2. Quels jours fériés le Code 
prévoit-il? 


Le Code prévoit neuf jours fériés, soit le Jour 
de l'an, le Vendredi saint, la féte de la reine 
Victoria, la féte du Canada, la féte du 
Travail, le jour de |'Action de graces, le jour 
du Souvenir, le jour de Noél et le lendemain 
de Noél. 


3. Les employés peuvent-ils étre 
tenus de travailler un jour 
féerié? 


Oui. Le Code n'interdit pas aux employés 
de travailler un jour férié. Toutefois, 
l'employeur doit leur verser leur salaire 
normal pour ce jour, majoré d'au moins cent 
cinquante pour cent pour les heures de travail 
fournies. S'ils sont affectés a un «travail 
ininterrompu» (voir la question n° 9 

du présent feuillet), ils peuvent étre 
rémunérés suivant les mémes régles, mais 
l'employeur peut aussi calculer leur 
rémunération au taux normal de salaire s'il 
leur accorde un jour de congé payé a un autre 
moment. Le personnel de direction ou de 
gestion et les membres de la catégorie des 
professions qui travaillent un jour férié ont, 
pour leur part, le droit de prendre un jour de 
congé payé a un autre moment. 
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LABOUR STANDARDS 


7 SICK LEAVE AND WORK-RELATED 
ILLNESS AND INJURY LEAVE 


Part III of the Canada Labour 2. Who is entitled to sick leave 

Code (Labour Standards) protection? 

The Canada Labour Code provides for leave Employees who have completed three | 
for illness or injury in Division XIII and consecutive months of employment with | 
for work-related illness and injury in the same employer. | 


Division XIII.1 of Part III. 


The following questions and answers will be 3. For how long is an employee 
of interest to employers and employees under protecte d? 

federal jurisdiction. Pamphlet 1 of this series y 

describes the types of businesses covered 

by the Code. It is available from any Human An employee is protected for any absence not 
Resources Development Canada (Labour exceeding 12 weeks. 


Program) office. 


4. Isa doctor's certificate 
SICK LEAVE required? 


1. What are the sick leave Yes. If the employer requests in writing a 


ee 9 medical certificate within 15 days of an 
provisions of the Code: employee's return to work, the employee 


must provide one. 
Generally, the Code provides protection 


against dismissal, lay-off, suspension, 
demotion or discipline because of absence 
due to illness or injury. 


| 
| 


LT-034-02-95 
ivi 


Canada 


5. Is the employer required to 
continue salary payments while 
the employee is absent? 


No. The Code provides job security only. 
There is no provision for paid leave of 
absence. Some employees, however, 
may be entitled to cash benefits under the 
Unemployment Insurance Act. 


Information about eligibility and benefits 
may be obtained at any Canada Employment 
Centre. 


6. Is the employer required to 
maintain employee benefit 
plans during absences under 
this provision? 


Yes. Pension, health and disability benefits, 
and seniority continue to accrue during 

an employee's absence. The employee is 
responsible for any contributions normally 
required and must pay them within a reason- 
able time. The employer must continue to 
pay the same share of contributions as if the 
employee were not on leave. 


7. What happens if the employee 
does not make the required 
contributions? Does it affect 
the employee's employment 
status with the employer? 


Failure to pay does not affect an employee's 
status with the employer. Service after the 
employee's return to work is deemed to be 
continuous with service prior to the absence. 


However, failure to pay may affect the 
benefit plans themselves. Consequently, 
employees should find out from their 
employer the impact of non-payment. 


WORK-RELATED ILLNESS 
AND INJURY 


8. Whois entitled to leave due 
to a work-related illness or 


injury? 


Any employee who has suffered a work- 
related illness or injury is entitled to leave. 
The employer may not dismiss, lay-off, 
demote or discipline any employee because 
of an absence of this nature. 


9. What is an employer's 
obligation to an employee 
who has a work-related 
illness or injury? 


Every employer shall subscribe to a plan that 
provides an employee who is absent from 
work due to work-related illness or injury 
with wage replacement. Such a wage 
replacement is payable at an equivalent rate 
to that provided under the applicable 
workers’ compensation legislation in the 
employee's province of permanent residence. 


10. Is the employer obliged to 
return an employee to work 
after the work-related illness 
or injury? 


Yes. Subject to the Regulations, the 
employer shall, where reasonably practicable, 
return an employee to work. 


11. Under which circumstances 
may an employer reassign an 
employee after an absence 
due to work-related illness or 


injury ? 


An employer may assign to a different 
position, with different terms and conditions 
of employment, any employee who, after an 
absence due to work-related illness or injury, 
is unable to perform the work done prior to 
the absence. 


12. Do benefits continue while 
an employee is absent due 
to work-related illness or 


injury ? 


Yes. See questions 6 and 7 of this pamphlet. 


For information only. For interpretation and 
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of the Canada Labour Code (Labour 
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5. L'employeur doit-il continuer a 
verser un Salaire a son 
employé en congé? 


Non. En vertu du Code, l'employeur doit 
assurer la sécurité d'emploi de l'employé, 
mais il ne s'y trouve aucune disposition 
précisant qu'il doit continuer a lui verser un 
salaire durant son congé. Certains employés 
auront néanmoins peut-étre droit a des 
prestations particuliéres accordées au terme 
de la Loi sur l’assurance-chémage. 


Pour obtenir de plus amples renseignements 
au sujet de ces avantages, veuillez vous 
adresser au Centre d'emploi du Canada. 


6. L'employeur doit-il maintenir 
les régimes de prestations de 
l'employé pendant son congé? 


Oui. Les prestations de retraite, de maladie 
et d'invalidité de l'employé continuent a 
s'accumuler pendant son congé, et il en va de 
méme pour son ancienneté. L'employeur 
doit alors verser des cotisations au moins 
égales a celles qu'il paierait si l'employé 
n'était pas en congé, mais ce dernier devra, 
dans un délai raisonnable, verser les 
cotisations qu'il aurait normalement dt lui- 
méme payer durant son congé. 


7. Qu'arrive-t-il si l'employé ne 
verse pas Ses cotisations pour 
la période de son congé? La 
relation employeur-employé 
sera-t-elle modifiée? 


Le défaut de paiement, par l'employé, de ses 
cotisations pour la période de son congé ne 
modifie pas la relation employeur-employé. 
Lorsque l'employé retournera au travail, on 
considérera que la durée de l'emploi n'a pas 
été interrompue, mais la période de congé 
ne sera toutefois pas prise en compte. 
Néanmoins, le défaut de paiement risque 

de modifier les régimes de prestations eux- 
mémes. Par conséquent, l'employé devrait 
s'informer auprés de son employeur des 
répercussions du défaut de paiement de ses 
cotisations. 


ACCIDENTS ET MALADIES 
PROFESSIONNELS 


8 Quia droit a un congé relié a 
un accident ou a une maladie 
professionnels? 


Tout employé qui est victime d'un accident 
ou d'une maladie professionnels a droit 4 un 
congé et l'employeur ne peut ni congédier, 
suspendre, mettre a pied ou rétrograder un 
employé qui prend un congé de cette nature. 


9. Quelles sont les obligations 
de l'employeur vis-a-vis 
l'employé qui est victime d'une 
maladie ou d'un accident 
d'origine professionnelle? 


Tout employeur doit adhérer a un régime 
qui prévoit le remplacement du salaire 

d'un employé tenu de s'absenter pour 

cause de maladie ou d'accident d'origine 
professionnelle. Ce salaire est payable 4 un 
taux équivalent a celui prévu par la Loi sur 
les accidents du travail de la province de 
résidence permanente de l'employé. 


10. L'employeur doit-il accepter 
le retour au travail de 
l'employé qui s'est absenté 
a cause d'une maladie ou 
d'un accident d'origine 
professionnelle? 


Oui. Sous réserve des dispositions du 
réglement, l'employeur doit accepter, dans 
la mesure ou cela s'avére raisonnable et 
pratiquement réalisable, le retour au travail 
de cet employé. 


11. Dans quelles circonstances 
l'employeur peut-il affecter 
l'employé a un autre poste 
apres une absence due a une 
maladie ou a un accident 
d'origine professionnelle? 


L'employé qui s'est absenté a cause d'une 
maladie ou d'un accident d'origine 
professionnelle peut étre affecté par son 


employeur a un autre poste, comportant des 
conditions d'emploi différentes, si, 4 son 
retour, il n'est plus en mesure de remplir 
les fonctions qu'il assumait auparavant. 


12. Est-ce que les prestations 
continuent pendant qu'un 
employé est en congé relié a 
un accident ou une maladie 
professionnels? 


Oui. Voir questions 6 et 7 de ce feuillet. 


Ce feuillet est publié a titre d'information 
seulement. A des fins d'interprétation et 
d'application, veuillez consulter la partie III 
du Code canadien du travail (Normes du 
travail) et le Réglement du Canada sur les 
normes du travail, ainsi que leurs 
modifications. 
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7 CONGE DE MALADIE ET CONGE POUR VICTIMES 
D'ACCIDENT OU DE MALADIE PROFESSIONNELS 


Partie III du Code canadien du 
travail (Normes du travail) 


La section XIII de la partie III du Code 
canadien du travail prévoit l'octroi de congés 
aux employés qui sont victimes d'une maladie 
ou d'un accident et la section XIII.1, a ceux 
qui sont victimes d'une maladie ou d'un 
accident d'origine professionnelle. 


Les paragraphes suivants visent a répondre 
aux questions que les employeurs et les 
employés qui relévent de la compétence 
fédérale peuvent se poser sur le sujet. Le 
feuillet n° 1 de la présente série décrit les 
genres d'entreprises qui sont ainsi assujetties 
au Code. Pour obtenir ce feuillet, veuillez 
communiquer avec le bureau de 
Développement des ressources humaines 
Canada (Programme du Travail) le plus 
proche. 


CONGE DE MALADIE 


1. Que prévoit le Code au titre du 
congé de maladie? 


De facon générale, le Code prévoit que 
l'employeur ne peut ni congédier, suspendre, 
mettre a pied ou rétrograder un employé, ni 


prendre des mesures disciplinaires contre lui, 
parce qu'il s'absente a cause d'une maladie 
ou d'un accident. 


2. Qui a droit au congé de 
maladie? 


Tous les employés qui ont travaillé sans 
interruption pour le méme employeur 
pendant au moins trois mois. 


3. Pendant combien de temps un 
employé est-il protégé? 


Un employé est protégé pour toute absence 
qui ne dépasse pas 12 semaines. 


4. L'employé doit-il fournir un 
certificat médical? 


Oui. Si l'employeur exige par écrit, a 
l'intérieur des 15 jours suivant le retour au 
travail, un certificat médical, l'employé doit 
le lui fournir. 
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8 UNJUST DISMISSAL 


LABOUR STANDARDS 


Part III of the Canada Labour 
Code (Labour Standards) 


Division XIV of Part III of the Canada 
Labour Code provides a procedure for 
making complaints against a dismissal that an 
employee considers to be unjust. 


The following questions, answers and case 
studies will be of interest to employers and 
employees under federal jurisdiction. 
Pamphlet 1 of this series describes the types 
of businesses covered by the Code. It is 
available from any Human Resources 
Development Canada (Labour Program) 
office. 


I. Whois entitled to protection 
from unjust dismissal? 


All employees, managers excluded, who have 
completed at least 12 consecutive months of 
continuous employment with the same 
employer and who are not covered by a 
collective agreement. 


Employees should contact the Department 
(Labour Program) if they have questions 
regarding management status. 


ha | 
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2. Cana lay-off be considered an 
unjust dismissal? 


No. Lay-offs due to lack of work or 
discontinuance of a function cannot be 
considered under this legislation. 


3. What can employees do if they 
feel that they have been 
unjustly dismissed? 


a) They can request, in writing, a written 
statement from their employer giving 
the reasons for dismissal. The 
employer must reply within 15 days 
after the request is made. 


b) They can file a complaint alleging 
unjust dismissal at any Human 
Resources Development Canada 
(Labour Program) office no later than 
90 days from the date of the dismissal. 


The complaint may be made by the dismissed 
person or by a representative, such as a 
lawyer. The complaint must identify the 
employee, state that the employee was 
dismissed, include the date of dismissal, 

and claim that the dismissal was unjust. 
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4. Who will normally deal with 
the complaint? 


Initially, a labour affairs officer will try to 
help the parties settle the complaint. The 
officer acts as a mediator, trying to negotiate 
a settlement that is acceptable to both parties. 
Settlement might consist of a monetary 
payment, changes to the dismissed 
employee's employment record, or full 
reinstatement with or without compensation. 
The majority of unjust dismissals are resolved 
at this stage. 


If the officer is unsuccessful, the dismissed 
employee can request that the complaint be 
referred to an adjudicator. 


5. Does the complaint 
automatically go to 
adjudication? 


No. The Minister of Labour decides whether 
or not to appoint an adjudicator. 


If an adjudicator is appointed, the date is set 
for a hearing at which the employer and 
employee can present evidence. With few 
exceptions, it is up to the employer to prove 
that the dismissal is justified. 


The procedures used at an adjudication 
hearing are less formal than those in a civil 

court. The rules of evidence are relaxed to 

ensure that all relevant material is available to 
the adjudicator. Parties are free to call on 
witnesses and choose whether they will be 
represented by a lawyer. After hearing all 
the evidence, the adjudicator must make a 
decision on the justness of the dismissal a 
determine the remedy entitlement. 


6. What are the powers of an 
adjudicator? 


An adjudicator is empowered to consider the 
complaint and render a decision which is 
binding on both parties. 


Where an adjudicator finds the dismissal to 
be unjust, the employer may be ordered to 


a) reinstate the employee with or without 
compensation for lost wages; 


b) | pay compensation for lost wages, 
without reinstating the employee; or 


c) do anything that is equitable in order to 
remedy any consequences of the 
dismissal; e.g., clear an employee's 
record of any references to the 
dismissal, pay legal costs, etc. 


The courts have held that the unjust dismissal 
provisions of Part III of the Canada Labour 
Code also apply to "constructive dismissal". 
In a constructive dismissal, the employer has 
not directly fired the employee, but has failed 
to comply with the contract of employment in 
some major respect or has unilaterally and 
substantially changed the terms of 
employment or expressed an intention to do 
either of these. 


In such a case, where the employee clearly 
indicates that he or she does not accept the 
new conditions of employment, he or she 
must leave within a reasonably short period 
of time in order for this to be called 
constructive dismissal. 


Eatheases of an employee quitting amount 
Coxetra e dismissal". Seek more 
n any Human Resources 


Development Canada (Labour Program) 
office if you think this may apply to you. 


7. Can an adjudicator's decision 
be appealed? 


No. The decision of an adjudicator is final. 
It cannot be appealed in court. However, it 
may be subject to an application for review 
by the Federal Court of Canada under certain 
limited circumstances. 


8. Who pays for the adjudicator? 


Human Resources Development Canada pays 
for the adjudicator, but the employer and the 
employee are responsible for the cost of legal 
counsel if they choose to be represented by a 
lawyer. 


Note: No civil remedy or private court action 
is affected by making use of the unjust 
dismissal provisions of the Canada 
Labour Code. 


9. Is there a distinction between 
dismissals and lay-offs or 
terminations ? 


The Code makes a distinction between 
dismissals and lay-offs or terminations. 
Dismissals are disciplinary actions which 
can be found to be just or unjust through the 
procedure described in the Code. However, 
temporary layoffs or permanent terminations 
stemming from economic considerations such 
as lack of work or a reorganization of an 
employer's work force cannot be appealed 
under the Code. This does not mean that 

an employer can fire an employee and then 


claim that lack of work or a change in work 
assignments is the reason. Where an 
employee believes there were no economic 
grounds for the termination, he or she may 
file an unjust dismissal complaint with any 
Human Resources Development Canada 
(Labour Program) office. Then it is the 
employer's responsibility to demonstrate that 
the termination actually was for valid 
economic reasons. 


10. Does the adjudication process 
prohibit the employee from 
pursuing a civil remedy 
against the employer? 


Filing a complaint under the Canada Labour 
Code does not prohibit an employee from 
pursuing a civil remedy. Adjudicators and 
the courts have concurrent jurisdiction in this 
area. Although it seldom occurs, an 
employee may file civil action against his or 
her employer for wrongful dismissal while 
the Department investigates the unjust 
dismissal complaint. 


CASE STUDIES 


The following case studies are based on 
actual unjust dismissal complaints. Only the 
names have been changed. The case studies 
provide examples of how this legislation has 
been applied and explained in the past. 


Case 1 — Lack of work/discontinuance of 
a function. Special issue: Employer's 
selection criteria to lay off an employee. 


Pierre Desjardins had been employed for 
25 years by a federal Crown corporation 
when he was permanently laid off with six 


months' severance pay. The employer said 
the termination was necessary because budget 
constraints had forced the corporation to 
downsize. 


Pierre thought that another employee at the 

same level but with less service should have 
been laid off first. He also heard that a new 
employee had been hired to do some of his 

work. 


Pierre made a written complaint to the 
Department claiming the agency had unjustly 
dismissed him. 


The labour affairs officer (LAO) handling 
Pierre's complaint interviewed the managers 
who made the termination decision. They 
provided copies of Pierre's employment 
record which showed negative evaluations 
and that several interviews had not caused 
significant improvement. They also said that 
due to budget problems the work of Pierre's 
department had been cut by more than 
two-thirds after his lay-off. Finally, they 
argued that Pierre received a generous 
severance package that took into account 

his position and years of service. 


The two parties could not agree, and Pierre 
requested the appointment of an adjudicator. 


The adjudicator heard evidence from 
witnesses and arguments from lawyers for 
both sides. Pierre's lawyer argued that he had 
been dismissed for disciplinary reasons 
without the benefit of any system of 
progressive discipline. He said that the fact 
that a new employee was carrying out duties 
similar to Pierre's showed that the job had 
not been eliminated and that budget problems 
were not the real reasons for Pierre's 
dismissal. 


The employer's attorney argued that the 
similarity between the responsibilities of the 
two was minor and had been the result of a 
reorganization caused by the corporation's or 
agency's budget constraints and general 
workforce reduction. The employer also 
said that they chose to keep the other 
employee because of his superior work 
performance. 


Adjudicator's Decision 


After examining the facts, the adjudicator 
rejected Pierre's complaint. He concluded 
that Pierre was, in fact, terminated due to 
discontinuance of his position. 


Case 2 — Alleged reason for dismissal: 
poor work performance. Actual reason for 
dismissal: discrimination. Special issue: 
double jurisdiction (other redress). 


Kim Draper had worked for two years as a 
camera operator at a small television station 
when she was fired for "poor work 
performance". This was based on several 
evaluations of her work by her supervisor. 
She complained to a labour affairs officer 
(LAO). Kim explained that she believed her 
supervisor was "from the old school" and 
didn't consider women competent to carry 
out technical jobs like that of camera 
operator. She gave examples which indicated 
to the LAO that she might have been the 
victim of systematic discrimination by the 
supervisor. 


Outcome 


The LAO explained the role of the Canadian 
Human Rights Commission (CHRC). Her 
complaint was then referred to the CHRC, 
which determined that discrimination was 


the cause of her dismissal. The CHRC 
subsequently negotiated a settlement with 
the employer. 


What determines whether a 
dismissal is just or unjust? 


In reaching their decisions, adjudicators 
apply well established principles of discipline 
in the work place to the circumstances of 
each case. If these principles have been 
followed by the employer in deciding to 
dismiss, then the adjudicator may find that 
the dismissal was just. If, on the other hand, 
these principles have been violated to the 
disadvantage of the then employee, the 
dismissal would likely be found unjust. 
Sections II to V of this publication describe 
the principles involved. 


II, KEY FACTORS IN THE 
EMPLOYER'S DECISION 
TO DISCIPLINE 


The Department views dismissal as the last 
and most serious step an employer can take 
in the disciplinary process. Dismissal can be 
justified only in those terms. It is useful to 
understand an employer's usual motivations 
for taking disciplinary action. 


The objective of disciplinary action is to 
correct inappropriate behaviour in the work 
place. Personnel management experts have 
identified three general grounds for 
disciplinary action: incompetence, 
negligence and misconduct. 


Incompetence means that a person does not 
have the abilities or skills to perform the 
assigned duties. 


Negligent employees may have the required 
skills but they seem to ignore some of their 
duties or are careless in performing them. 


Every work place has rules to make its 
operations efficient and safe. 


Misconduct means that these rules have been 
broken. Although an employee may break 
these rules without causing a direct or 
immediate impact on the output of the 
organization, the attitudes of employees and 
customers may be negatively affected. Thus, 
disciplinary actions may be justified. 


A number of factors should be considered 
before an employer decides to dismiss for 
disciplinary reasons. There are some cases 
where the violation of a work place rule or 
the degree of incompetence or negligence 

is SO great that the employer is justified in 
dismissing an employee immediately. How- 
ever, an employee's misbehaviour usually has 
relatively minor consequences and is easily 
corrected. Employers should use a system 
of progressive and corrective discipline for 
misconduct which permits employees to learn 
from their mistakes and improve their 
performance. Dismissal is normally the last 
resort in such a system. 


Factors considered by employers 
when disciplining an employee 


Employers should take into account eight 
factors before taking disciplinary action: 


1. Seriousness of the problem Did the 
action of the employee have major or 
minor consequences for the employer? 
Was the employee aware of the 
consequences? 


2. Frequency of the problem Is this type 
of misbehaviour common among other 
employees? 


3. Time since last infraction Does the 
employee have a history of this type of 
behaviour, or was the incident a first 
offence? 


4. Employee's work history Has the 
employee performed his or her job 
satisfactorily in the past? 


5. Extenuating or mitigating factors 
Was the employee facing pressures such 
as personal problems or provocation 
which may have led to the improper 
behaviour? 


6. Degree of orientation Were the work 
place rules clearly explained? Had the 
employee been informed about the 
employer's expectations concerning 
job performance? 


7. History of organization's disciplinary 
practice Has the employer dealt 
consistently with similar offences in 
the past? 


8. Implications for other employees 
What effect did the employee's action 
have on the attitudes or actions of 
colleagues? 


When an incident occurs which the employer 
believes warrants disciplinary action, it is the 
employer's responsibility to investigate the 
circumstances fully. During this investiga- 
tion, the employee should be given every 
opportunity to provide his or her view of the 
incident. No disciplinary measure should be 
started without full knowledge of the facts. 
This is especially true when dismissal is 
being considered. Adjudicators often use 
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these considerations when deciding whether a 
dismissal was justified. An example of this 
kind of situation is given in Case 3. 


After the appropriate disciplinary measure 
has been chosen, the employee should be 
informed of the action, the reasons for it and 
the changes in behaviour which are expected. 


It has been said that a good system of 
corrective discipline is like a "hot stove". 
Those approaching it are warned of its heat, 
and its effect on those who touch it is 
immediate, consistent, and impersonal. The 
same principle applies to dismissal, the most 
severe form of discipline. 


Case 3 — Unsatisfactory work 
performance. Special issues: degree of 
orientation and employer's disciplinary 
practices not followed. 


Diane Zubiak, a clerk with a federal Crown 
corporation, worked for two years in a small 
remote office until she was dismissed. In 
the dismissal letter, the employer said the 
reason was Diane's "unsatisfactory work 
performance". Diane wrote to the nearest 
Labour Program office stating she believed 
she had been unjustly dismissed. She then 
met with a labour affairs officer (LAO). She 
told the LAO that she had been asked to do 
work for which she had not been trained. As 
well, she had to do this work while she was 
alone in the office and no one to answer her 
questions. She also thought her supervisor 
disliked her. 


The LAO tried to get the supervisor's side of 
the story, but she refused to discuss the case. 
The LAO contacted a personnel officer at the 
employer's regional office and reviewed the 
status of Diane's complaint. The personnel 
officer investigated and found that the 


corporation's standard disciplinary practices 
had not been followed in Diane's case. 


Outcome 


Arrangements for Diane's reinstatement with 
full back pay were promptly made. 


Il. EMPLOYEE 
INFRACTIONS AND 
PROGRESSIVE 
DISCIPLINE 


Most cases of misbehaviour on the job are 
not serious enough to warrant dismissal. 
When misconduct is relatively minor, the 
employee should be subject to a system of 
progressive, corrective discipline. This 
provides him or her the opportunity to change 
behaviour which the employer perceives as 
unsatisfactory. 


Progressive discipline can be used to improve 
employee's job performance or enforce rules 
in the work place. Poor attendance, 
tardiness, and insubordination are three 
common violations of work place rules which 
lead to progressive discipline. Employers 
may also use progressive discipline to correct 
an employee's poor attitude towards his or 
her work or other employees. 


Generally, systems of progressive discipline 
have several steps which may include a 
verbal warning, a written warning, and 
suspension. In cases where poor job 
performance is the problem, some employers 
demote unsatisfactory workers into less 
responsible positions. Dismissal should be 
considered only where employees fail to 
respond to these measures by improving job 
performance and avoiding rule violations. 


When a complaint of unjust dismissal under 
the Canada Labour Code is placed before an 
adjudicator, the principle of progressive 
discipline has great impact on the settlement 
process. It is not enough for the employer to 
have a system of progressive discipline on 
paper. Because each employee has the right 
to be treated equally, progressive discipline 
must be applied consistently (to each 
employee) for each infraction or offence. 


To find that a dismissal is just, the 
adjudicator must be satisfied that the 
employee's record shows a pattern of 
unacceptable behaviour leading to a 
"culminating incident" or final incident which 
resulted in the dismissal. Many employers 
use this concept to support the decision to 
dismiss. Without a culminating incident, 
which itself justifies discipline, an employee 
cannot be dismissed on the grounds of his or 
her work record alone. Moreover, the 
employer must have warned the employee 
that the previous misconduct was not 
acceptable and that further inappropriate 
behaviour could lead to dismissal. 


A well documented personnel file is one tool 
which employers can use effectively before 
an adjudicator. A record should be kept of 
the disciplinary history and performance 
appraisals of each employee. The file should 
include copies of appraisals, dates and details 
of infractions, comments of supervisors, 
disciplinary action taken, the remedial efforts 
made by the employee, and correspondence 
between the employer and employee 
concerning work performance and 
misconduct. 


Examples of this kind of situation are given 
in Cases 4, 5, and 6. 


Case 4 — Unsatisfactory work 
performance. Special Issues: Competent 
before transferred to new position. 


Employer's disciplinary policy not applied. 


George Brown had worked for the same 
company for almost five years. He was 
dismissed for an "inability to meet 
performance standards required". George 
filed a complaint with the Department 
claiming that his dismissal was unjustified. 


George and his employer were unable to 
settle, so an adjudicator was appointed. 


The evidence presented to the adjudicator 
showed that during the first four years, 
George's work performance was entirely 
satisfactory. Then he was moved into a new 
position with significant new challenges. 
George was never formally evaluated in the 
new position and never received any formal 
notice that his work was unsatisfactory. 

Ten months after beginning the new job, 

he was fired. 


In George's defence, the adjudicator was 
provided with the employer's own guidelines 
for dealing with unsatisfactory job 
performance. The policy described a system 
of progressive discipline which included 
verbal and written warnings, interviews to 
discuss the employee's performance and to 
develop a program for improvement, and the 
setting of a probation period of up to six 
months during which an employee could 
improve his or her performance. 


Adjudicator's Decision 
The adjudicator concluded that the 


employer's policy of progressive discipline 
had not been followed in George's case and 


he had been unjustly dismissed. George had 
not sought reinstatement. He was awarded 
six month's pay. 


Case 5 — Insubordination, Lack of 
interpersonal skills. Special issues: 
Culminating incident. Progressive 
discipline applied. Aggravating factors. 


Colin MacDonald, a computer technician, 
had worked for a communications firm for 
18 years. He was often required to work with 
colleagues on major projects. In the early 
years, Colin's respected technical abilities 
had resulted in promotions. However, his 
advancement was slowed by poor 
interpersonal skills and negative attitude 
toward some of his fellow workers. After 
refusing a direct order of his supervisor to do 
work outside his regular duties, Colin was 
dismissed. 


Colin sent a written complaint to the 
Department that he had been unjustly 
dismissed. The labour affairs officer found 
that neither of the parties was interested 

in compromising to reach a negotiated 
settlement. The complainant requested 

the appointment of an adjudicator. 


The employer's lawyer presented a large 
number of personnel appraisals showing that 
Colin's lack of interpersonal skills had long 
been a concern. As well, they showed that 
Colin had been provided with special training 
to improve but after a few months of 
improvement his performance would slip 
again. 


The employer also showed that in the four 
years preceding the culminating incident, 
Colin had been suspended twice. One two- 
day suspension for insubordination and one 


five-day suspension for leading a group 
which made sexist remarks to another 
employee in the cafeteria. 


Colin's lawyer said the employer had 
"singled out" Colin because other employees 
who had made sexist remarks were not 
suspended. He argued that Colin's refusal to 
follow a direct order could not be seen as a 
culminating incident because it happened 
once and was not part of a pattern of 
behaviour. The lawyer claimed that the 
supervisor had been provocative when he 
ordered Colin to do work which was not part 
of his regular duties. 


Colin stated he had participated in the group 
accused of making sexist remarks but said 
they were joking and had done no harm. He 
also said he had refused the supervisor's 
order because he had other work which was 
pressing. 


Adjudicator's Decision 


The adjudicator found Colin's dismissal 
justified. He had been subject to a system of 
progressive discipline and, in addition to his 
suspensions, he had received many verbal 
and written warnings concerning his 
interpersonal skills. The firm provided him 
with opportunity and training to improve, but 
he did not. He pointed out that Colin had 
been suspended for sexist remarks because he 
was the leader of the group. While others had 
admitted their actions and felt regret for 
them, Colin continued to deny that he had 
done anything wrong. Finally, in refusing 
to obey the order of his supervisor, Colin had 
provided the culminating incident which led 
to his dismissal. 


Case 6 — Violation of company rules. 
Culminating incident. Special issues: 
Progressive discipline system. Appraisals 
show improvement after every disciplinary 
action taken. 


Bob Saunders, a driver for an interprovincial 
trucking firm, had been dismissed after 

four years. In the letter of dismissal, the 
employer stated that Bob had violated 
company rules many times and the 
culminating incident was an act of 
insubordination. 


Bob filed a written complaint with the 
Department a week later. He claimed he 
had been fired without cause and without 
any notice or warning. 


The assigned labour affairs officer (LAO) 
met with the manager of the firm who 
provided well documented records which 
showed Bob had been disciplined frequently 
for misconduct, including breaking the firm's 
rules and regulations and for insubordination. 
Most had happened in the first two years of 
his employment with the firm. Recent 
appraisals by his direct supervisors had noted 
improvement in Bob's attitude and work 
performance. 


After reviewing the file, the LAO advised 
the employer that Bob's improved record 
during the last two years showed that he had 
responded well to progressive discipline. 
This would make it difficult to argue that 
Bob's refusal to obey an order was a 
culminating incident. 


Outcome 
The employer later advised the LAO that he 


would reinstate Bob but only if Bob was 
willing to go on probation for a year. Bob 


agreed to the manager's terms and was back 
at work two weeks later. 


IV. MAJOR MISCONDUCT 
RESULTING IN INSTANT 
DISMISSAL 


Some offences are grounds for immediate 

or instant dismissal rather than progressive 
discipline. These offences include gross 
misconduct such as theft or falsification of 
records, wilful destruction of an employer's 
property, or endangering the safety of fellow 
employees through incompetence or 
negligence. 


Employees have also been dismissed for 
activities which place them in conflict of 
interest, such as setting up a business that 
competes directly with their employer. 
Instant dismissal can also be justified for 
actions outside the work place. This may 
include involvement in criminal activity that 
reflects badly on the employer or damages, 
beyond repair, the employer's trust in the 
employee. 


Misconduct that may justify instant dismissal 
differs from one situation or industry to 
another. What may be a major offence in 
one type of business may not be considered 
as serious in another. For example, a 
criminal conviction for theft may not be seen 
as seriously by an industrial employer as it 
would by a financial institution. The 
falsification of production records is 
considered more serious in situations where 
productivity bonuses are paid to employees. 
Drinking on the job or coming to work 
intoxicated is most serious when the 
employee's actions could endanger the safety 
of others. 
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The seriousness of any offence also depends 
on the employee's level of responsibility and 
the loss incurred by the employer as a result 
of the employee's action. Therefore, in 
deciding whether the employer was justified 
in immediately dismissing the complainant, 
adjudicators under the Canada Labour Code 
must first determine the seriousness of the 
misconduct. 


Examples of this kind of situation are given 
in cases 7, 8 and 9. 


Case 7 — Misappropriation of customer's 
funds. Falsifying employer's records. 
Failure to report irregularities. 


Lise Roy and Val Nelson worked for a 
financial institution. Lise was the chief 
administrative officer and Val was her 
assistant. 


Both women had worked for their employer 
for about eight years when they were 
dismissed for misappropriation of customer 
funds, falsifying records and failure to report 
irregularities. The two admitted they had 
been part of a scheme to cover tellers’ 
shortages from the funds of a particular 
customer. However they believed that they 
were being unfairly treated because the tellers 
involved had received only written warnings. 
They wrote separately to this Department 
claiming unjust dismissal. 


In both cases the employer was unwilling to 
negotiate and an adjudicator was appointed. 


The facts were clear. There had been a 
chronic problem with shortages in teller's 
cash balances. A "slush fund" under Lise's 
control was set up to cover shortages tellers 
might have. While Lise controlled that fund, 
Val actively participated in running it. This 


continued for several months, until the 
manager uncovered the scheme. Following a 
thorough investigation, Lise and Val were 
fired. 


In both cases, it was argued that the 
dismissals were excessively severe compared 
with the written warnings received by the 
tellers involved. The employer argued that 
the tellers were only following the 
instructions of their two superiors. The 
disciplinary action taken against Lise and Val 
was stiffer because they had set up the fund 
and had violated the trust the employer 
placed in them as supervisors. 


Adjudicator's Decision 


The adjudicator dealt with each case 
separately. It was decided that Lise's 
dismissal was just. She had initiated the 
plan and was the senior person involved. 
The adjudicator also said that Lise showed 
"little appreciation for the seriousness of the 
offence she had committed". Her actions 
were So destructive to the employment 
relationship that the employer had no 
alternative but to dismiss her. 


The adjudicator found that Val had been 
unjustly dismissed because she had been 
intimidated by Lise into participating in the 
scheme. Furthermore, Val had co-operated 
in the employer's investigation and admitted 
her wrongdoing. Her penalty was changed 
from dismissal to one year's suspension 
without pay and demotion to the position of 
teller. 


Case 8 — Loan-sharking. Criminal 
behaviour. Special Issues: Private life vs. 
work misconduct. Damaged employer's 
image. Conflict of interest. Summary 
dismissal. 


An employee of a large transportation 
company for 25 years, Ken Taylor was a 
middle manager when he was arrested by 
police for loan-sharking. He was found guilty 
under the Criminal Code and fined $2,000. 
His employer then dismissed him. Ken 

had been loan-sharking with several other 
employees and some of the group's "clients" 
were also company employees. 


After his arrest it was discovered that Ken 
had falsified employee records and passed 
confidential information about employees to 
people outside the company. 


Ken wrote to the Department claiming he had 
been unjustly dismissed. He said that his 
association with the group had ended several 
months before he was arrested. He believed 
that because of his excellent work record, 
progressive discipline should have been 
applied. As well, he thought the company 
had fired him in response to pressure from 
employees who wanted to get back at him. 


The employer argued that Ken had admitted 
his criminal actions. Although they happened 
outside working hours, those actions 
conflicted directly with his responsibilities in 
the organization. During the internal 
investigation, Ken had not been co-operative 
or honest. The employer said the trust 
required in the employer-employee 
relationship was destroyed and Ken had been 
dismissed. 


Adjudicator's Decision 
Ken's criminal activity was found to be 


related to the work place because it involved 
his co-workers. He had also passed on 
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confidential information to people outside the 
work place for his own personal gain. The 
adjudicator ruled that his dismissal was fully 
justified. 


Case 9 — Off-duty drinking. Damage 

to employer's image. Special issues: 
Summary dismissal. Lack of disciplinary 
records. Private life vs. Work life. 


Darrel Simpson was a supervisor and 
employed for 10 years by a large railway 
when he was involved in a high speed car 
chase one night after work while he was 
legally impaired. 


Trying to escape a pursuing police car, 
Darrel drove onto his employer's premises 
and tried to hide in a building. The employer 
dismissed Darrel for endangering the lives of 
other employees and using his position as 
supervisor to gain access to the property. 


Darrel complained in writing to the 
Department that, because his drinking and 
driving charge had happened on his own time 
and while driving his own car, the employer 
had fired him without just cause. 


Outcome 


The labour affairs officer (LAO) found 
Darrel's work record was excellent and he 
had not been subject to any disciplinary 
measures. In discussions with the employer, 
the LAO pointed out that an adjudicator 
might agree with Darrel that the infraction 
had been committed on his own time and did 
not have any impact upon the employer's 
business. The employer agreed to reinstate 
Darrel, with a one-month suspension, and 
transfer him to another division. 
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V. AGGRAVATING AND 
MITIGATING FACTORS 
CONSIDERED BY 
ADJUDICATORS 


Whether a dismissal results from a series of 
minor infractions or a major offence, it is 
generally accepted that there are two types of 
facts, aside from the strict facts of the case, 
that play a role in determining the appropriate 
disciplinary action, especially when an action 
as serious as dismissal is being considered. 


Adjudicators refer to "aggravating" and 
"mitigating" factors to determine the type 
and severity of disciplinary action appropriate 
for the offence, as well as whether or not the 
dismissal is just. These elements are taken 
into consideration when adjudicators evaluate 
the seriousness of the offence and the 
corrective measures imposed by the 
employer. For example, the fact that the 
misconduct was an isolated and 
unpremeditated act may mitigate the 
seriousness of the offence. On the other 
hand, the fact that the offence had been 
planned will be considered as an aggravating 
factor. 


Many aggravating and mitigating 
circumstances have been taken into account 
by adjudicators to determine whether the 
disciplinary action taken was appropriate for 
the offence committed and whether dismissal 
was justified for that infraction. 


The following factors have been considered 
by adjudicators: 


Aggravating Factors 


Misconduct was intentional and 
premeditated. 


Employee refuses to accept 
responsibility for his or her actions. 


Misconduct is unacceptable for the type 
of business involved. 


Behaviour irreparably broke the bond 
of trust that is essential in an employer- 
employee relationship. 


Employee was fully aware that such 
misconduct was unacceptable. 


There was a culminating incident. 


Employee did not improve after 


corrective action taken by the employer. 


Mitigating Factors 


Misconduct was beyond control or 
dependent on other factors such as 
provocation. 


Misconduct was committed on the spur 
of the moment or as a result of an 
emotional impulse. 


There was a lax and permissive 
atmosphere at the work place. 


The offence was not committed during 
working hours. 


The misconduct did not damage the 
employer's image. 


The employer had condoned the 
employee's behaviour in the past. 


The penalty imposed was inappropriate 
for the offence committed. 


The employee admitted wrongdoing. 


The previous disciplinary and work 
record of the employee was good. 


The employer's rules of conduct had not 
been uniformly applied. 


The company had not allowed the 
employee to explain his or her actions. 


Employee's actions were as a result of 
an error, a misunderstanding or a lack 
of training. 


Allegations were not known to the 
employee. 


Infraction was an isolated incident. 
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Examples of this kind of situation are given 
in Cases 10 and 11. 


Case 10 — Misappropriation of customer's 
funds. Dishonesty. Special issues: 
Aggravating factors. Concept of honesty 
and trustworthiness in employment 
relationship. 


Mark White had been a driver for an 
interprovincial courier for ten years when 
he was dismissed for misappropriating a 
customer's funds. He felt that dismissal 
was too harsh a penalty and filed an unjust 
dismissal complaint with the Department. 


The labour affairs officer (LAO) failed to 
mediate a settlement and the complainant 
requested the appointment of an adjudicator. 
An adjudicator was appointed. 


The employer's evidence showed that Mark 
had not handed in payments totalling $45.00 
that he had received from customers, as 
required by company policy. Every 
employee knew about this policy and in 
similar cases of theft the penalty had been 
dismissal. The employer held that the policy 
of dismissal was justified by the importance 
of the company's integrity, the sporadic 
nature of courier supervision, the values of 
items entrusted to drivers, and the image of 


trustworthiness the employer had to maintain. 


The complainant admitted that he had 
received the payments and had offered to pay 
back the employer. Considering his age 

(58 years), and a theft of only $45.00, he 
suggested that a lesser penalty would have 
been more appropriate. 


After hearing the evidence, the adjudicator 


commented that dismissal is no longer an 
automatic penalty in cases of dishonesty. In 
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this case, when employee integrity was an 
absolute requirement, the misconduct must 
be considered as an aggravating factor. 


Adjudicator's Decision 


The adjudicator accepted the employer's 
version of the facts and considered the 
following aggravating factors: 


a) the offences were committed over a 
short period of time; 


b) the complainant did not reimburse 
the money despite having several 
opportunities to do so; and 


c) he did not admit his offences at the 
hearing. 


Given the gravity of the offence, the 
complainant's age was not a mitigating 
factor. The adjudicator concluded that the 
dismissal was justified. 


Case 11 — Incompetence. Special Issues: 
Highly competent before promotion. 
Application of corrective discipline 
approach. Personality conflict. 
Mitigating factors. 


Jean Scott worked at a branch of a financial 
institution for five years. In annual 
performance appraisals her work was rated 
as competent for three years and highly 
competent in her fourth year. She was 
promoted to head teller. During the first 
four years her appraisals also noted various 
areas for improvement such as her attitude 
toward her work, timeliness, and balancing 
of her cash. The appraisal showed that Jean 
made an effort to respond to these 
suggestions. 


After nine months as head teller, Jean's 
immediate supervisor rated her performance 
as "low competent". The written appraisal 
was critical of Jean's attitude and her lack 
of co-operation with her peers and her 
supervisor. It indicated that demotion was 
being considered. 


A letter from her manager said that she was 
being placed on "corrective supervision 
status". This meant work attendance, 

cash balances, and her "adherence to other 
work place procedures" would be closely 
scrutinized. If, at the end of two months, her 
performance was not rated as "competent", 
Jean would be demoted. 


About five weeks into the "corrective 
supervision" period, Jean had an unexplained 
cash shortage of $2,000. After an internal 
investigation by the employer, Jean was 
dismissed because of her "overall job 
performance". She submitted a complaint to 
the Department saying she had been unjustly 
dismissed. 


When the parties could not reach an 
agreement, an adjudicator was appointed. 


After hearing several witnesses, the 
adjudicator pointed to a number of mitigating 
factors. First, there was no evidence that 
Jean's cash shortage was anything more than 
a gross error on her part. Second, Jean had 
an obvious personality clash with her 
immediate supervisor which may have 
accounted for her poor work attitude. Third, 
the employer had placed Jean under 
"corrective supervision" for two months, and 
had stated that she would be demoted if her 
performance was not rated competent. 
Instead, Jean had been fired six weeks into 
the period. Fourth, Jean had a good work 
record and had responded to suggestions 
made by her superiors in the past. 


Adjudicator's Decision 


In the light of the above circumstances, the 
adjudicator found Jean's dismissal to be 
unjust. Jean was reinstated but she was 
demoted to teller. 


Mitigation of damages by employee 


It is the complainant's obligation to reduce 
his or her losses. If the dismissed person 
did not make reasonable efforts to find other 
employment while awaiting the adjudicator's 
decision, the adjudicator may reduce the size 
of the award. If, on the other hand, the 
unjust dismissal unnecessarily imposed a 
severe hardship on the employee, the award 
may be higher than normal. 


Criteria used by adjudicators to 
arrive at remedy (amount of award) 


The following elements are taken into 
consideration when adjudicators calculate 
the amount complainants are entitled to: 


> type of position held, experience and 
responsibilities; 


> age of complainant; 
> length of service with employer; 


> degree of attempt by employee to 
mitigate losses; 


> affect of dismissal on complainant 
(unnecessary hardship); 


> serious drawbacks dismissal would have 
on career development; 


» aggravating factors contributed by the 
employee; 
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> mitigating factors contributed by the 
employee; 


> prospect of alternative employment 
(availability of work); 


> harsh and unfair manner in which 
dismissal took place; 


> dedication, perseverance and hard work 
by employee; and 


> employee's clean disciplinary record. 


An example is given in Case 12. 


Case 12 — Lack of interpersonal skills. 
Unsatisfactory work performance. Special 
issues: Mitigation attempts by 
complainant. Employer's management 
techniques. 


Henry Journeau had worked for the same 
employer for six years when he was 
transferred to an administrative position in a 
regional office. Henry did not like the 
transfer since he saw the move as a demotion. 
His superiors, however, believed Henry's 
poor interpersonal skills were a weakness that 
limited his potential. The new position 
offered an ideal opportunity for Henry to 
correct that weakness. 


From the beginning, Henry had difficulty in 
his new job. Staff were quickly alienated by 
Henry's insensitive handling of their concerns 
and his intimidating manner. He adopted a 
practice of writing notes to subordinates, 
some located only a few feet from his desk, 
addressing them by their job titles rather 

than using their names. 
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Henry's supervisors warned him, both in 
interviews and in writing, that he would 

be suspended or demoted if his approach to 
supervision was not improved. Henry 
refused to accept the validity of any of the 
complaints. A few days after receiving the 
last warning, Henry was dismissed. The 
employer had decided there was no chance of 
Henry improving his performance. 


Adjudicator's Decision 


The adjudicator found Henry's dismissal 
unjust. Although Henry's work performance 
could have justified dismissal, the employer's 
management techniques had been faulty in 
three major areas. First, Henry's immediate 
supervisor was not supportive. In fact, some 
of the supervisor's actions had been an 
obstacle to Henry improving his 
performance. Second, Henry was told that 
continued poor performance would lead to 
suspension or demotion, not dismissal. 
Third, no "culminating incident" occurred in 
the several days preceding the dismissal. 


While Henry's dismissal had been unjust, 
there were considerations which reduced the 
compensation due him since Henry still 
refused to admit that he was ever at fault. 
Henry's attitude was "everyone else is wrong 
and I am always right". Furthermore, Henry 
had done little to find another job after his 
dismissal. 


The adjudicator ordered the employer to pay 
Henry seven months' salary and provide 
services of a career counsellor to a maximum 
of $1,500. 


CONCLUSION 


In the material you have just read, we have 
tried to cover the most common situations 
and questions from both employers and 
employees on this topic. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 

K1A 0J2 


(819) 994-0543 
©Minister of Supply and Services Canada 1995 


Cat. No. MP43-345/8-1995 
ISBN 0-662-61728-2 
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Overview of the Unjust Dismissal Process: 
Part Ill of the Canada Labour Code 


Written complaint is received and reviewed 
by Labour Affairs Officer (LAO) 


Investigation by LAO 
Complaint admissible 


Request for written 
statement of reasons if 
not already available 


Complaint inadmissible 


No further action 


Attempt to settle complaint 


Employee's written 
request for adjudication 
Report to Minister of Labour 

Appointment of Appointment 
adjudicator denied of adjudicator 
Adjudicator's decision 
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not implemented 


Filing of order in 
Federal Court 
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Information on 


LABOUR STANDARDS 


9 HOURS OF WORK 


Part III of the Canada Labour 
Code (Labour Standards) 


Division I of Part III of the Canada Labour 
Code sets out the requirements an employer 
must meet with respect to hours of work and 
overtime. 


The following questions and answers will be 
of interest to employers and employees under 
federal jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


1. Do the hours of work and 
overtime provisions apply 
to all employees? 


No. Managers, superintendents, and 
employees who carry out management 
functions are exempted. Architects, dentists, 
engineers, lawyers, and medical doctors 

are also excluded. Special hours of work 
regulations in several industries exempt or set 
different standards for certain employees. 
The major examples are the following: 


Industry Class 
Trucking Drivers (refer to 
pamphlet 9A for 
details) 


East Coast and Great Employees on ships 
Lakes shipping 


West Coast shipping Employees on ships 
Railways Running trades 
employees 
Broadcasting Commission 
salespersons 
Country grain elevators Managers or agents 


2. What are the standard hours 
of work under the Canada 
Labour Code? 


Eight hours in a day and 40 hours in a 

week except in the case of averaging 

(see question 8), special regulations (see 
question 1), or modified work schedules 
(see question 13). Hours worked in excess 
of standard hours must be paid for at the 
overtime rate. In the Code and Regulations, 
standard hours are also referred to as 
"working hours". 


Note: The Code defines a day as any period 
of 24 consecutive hours. A week is 
the period between midnight on 
Saturday and midnight on the 
immediately following Saturday. 
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3. What is considered overtime? 


Overtime means any hours worked in excess 
of the standard hours specified in the Code or 
Regulations, in most cases 8 in a day or 40 in 
a week. If the total of daily overtime hours 
differs from the total of weekly overtime 
hours, the greater of the two amounts is used 
in calculating overtime payments. 


4. What is the overtime rate? 


A minimum of one and one-half times the 
regular rate of wages. 


5. When are employees entitled 
to overtime pay in a week 
in which a general holiday 
occurs? 


The weekly standard hours (normally 40) 
must be reduced by 8 hours for each holiday. 
Therefore, in a week in which a holiday 
occurs, overtime would apply after 32 hours. 
Any time worked on a holiday is not counted 
in calculating overtime entitlement. (See 
pamphlet 4 on the pay requirements for hours 
worked on a holiday.) 


6. What is the maximum number 
of hours that employees may 
work in a week? 


The maximum time an employee may work 
each week is normally 48 hours. 


7, Can the maximum hours of 
work be exceeded? 


Yes, in the following situations: 
1) Exceptional circumstances 


If the employer can satisfy the Minister 
of Labour that exceptional circumstances 
make extra hours necessary, a permit 
specifying the number of hours 
employees may work over a limited 
period can be granted. 


The permit may also exempt the 
employer from the "day of rest" 
requirement referred to in question 12. 
Applications must be made in advance, 
and the employer must satisfy the 
Minister that the application for the 
permit is being posted for employees 
to see for at least 30 days prior to its 
proposed effective date. 


The employer must report in writing 

to the Minister within 15 days after 

the permit expires or at another date 
specified in the permit. The report 
must show the number of employees 
who worked more than 48 hours in 

a week and the number of additional 
hours in a week each employee worked. 


2) Emergency work 


In case of emergency, such as an 
accident or essential work to be done 
to equipment, the maximum hours 
may be exceeded without a permit. A 
written report to the regional director 
d to a trade union representing 


were worked. The report must state the 
nature of the emergency, the number of 
employees working in excess of the 
maximum hours, and the number of 
additional hours each of them worked. 


3) Averaging 


8 Can hours of work be 
averaged? 


Yes. If the nature of the work in an 
establishment necessitates irregular hours 
due to seasonal or other factors, resulting 
in employees having no regularly scheduled 
hours or having regularly scheduled hours 
which vary from time to time, then the 
hours can be averaged. In such cases, the 
employer may average the working hours 
of employees over a selected period of 

2 or more weeks. 


Please refer to the Canada Labour Standards 
Regulations for specific information on 
implementing of an averaging plan. Also, 
because of the complexities involved in the 
use of averaging, it is recommended that 
more detailed information be obtained from a 
Human Resources Development Canada 
(Labour Program) office. 


9. When does the overtime 
rate apply in an averaging 
situation? 


Overtime applies after the standard hours in 
an averaging period. Standard hours are 
determined by multiplying the number of 
weeks in the averaging period by 40. 


10. What happens if employment 
is terminated during an 
averaging period? 


a) If termination is at the employee's 
choice, the employee is entitled only 
to be paid at the regular rate for hours 
worked during the completed part of 
the averaging period. 


b) If termination is by the employer, the 
employee is entitled to overtime pay 
for all hours worked in excess of an 
average of 40 per week. 


11. How do general holidays 
and other leave affect the 
maximum and standard 
hours in an averaging period? 


The maximum and standard hours are 
reduced as follows: 


For any holiday with pay 
on which an employee 
does not work by 8 hours 
For any day of annual 

vacation by 8 hours 


For any day of bereavement 
leave with pay by 8 hours 
For any day that is normally 
a working day for a class of 
employee when he or she is 
not entitled to the regular 
remuneration or salary (for 
example when an employee 
is off sick) by 8 hours 


For every such week by 40 hours 


If there are no fixed working 
days, for every such period 


of seven consecutive days by 40 hours 


12. What is the normal day 
of rest? 


The Code provides for at least one full day 
of rest a week, Sunday where practicable. 
During an averaging period, hours may be 
scheduled and worked without regard to 
the normal requirement for weekly rest. 


MODIFIED WORK SCHEDULES 


13. What are modified work 
schedules? 


The term "modified work schedules" includes 
such schemes as compressed work weeks and 
flexible hours of work. For example, 
employees scheduled to work 10 hours per 
day, 4 days a week can be said to be ona 
modified work schedule. 


14, What is required in order 
to adopt a modified work 
schedule? 


An employer may establish a modified work 
schedule or modify or cancel an existing 
schedule under which the hours of work 
may exceed the standard hours if certain 
conditions are met. Where there is a trade 
union involved, there must be written 
agreement by the employer and the union 

to adopt a new work schedule or to cancel 
or modify an existing one. Where the 


employees are not subject to a collective 
agreement, the work schedule or its 
modification or cancellation must be 
approved by at least 70 per cent of the 
affected employees. 


The employer is required to post a notice 
of the new schedule, or its modification or 
cancellation for at least 30 days before it 
comes into effect. 


15. Are there any restrictions? 


Yes. In any modified work schedule, the 
standard hours of work for a period of 2 or 
more weeks cannot exceed an average of 

40 hours a week, and the maximum hours for 
the same period cannot exceed an average of 
48 hours a week. 


16. Is overtime paid after 
eight hours in a day? 


Not necessarily. Overtime must be paid 
after the approved daily or weekly hours. 
For example, when the schedule is for a 
compressed work week consisting of 4 days 
of 10 hours each, overtime is payable after 
10 hours in a day and 40 hours in a week. 
Overtime must also be paid after an average 
of 40 hours in a week where the schedule 
consists of 2 or more weeks. 


For information only. For interpretation 
and application purposes, please refer to 
Part III of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations, and relevant amendments. 
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LABOUR STANDARDS 


9A HOURS OF WORK - MOTOR TRANSPORT 


Part III of the Canada Labour 
Code (Labour Standards) 


Information will be presented as follows: 


iE Definitions 
il: Standard Hours of Work 
The Motor Vehicle Operators Hours of Work Il. | Maximum Hours of Work 


Regulations modify sections 169 and 171 of 
Part III of the Canada Labour Code. 


They cover employees in the federal motor 
transport industry including bus operators, 
city motor vehicle operators and highway 
motor vehicle operators involved in the 
interprovincial and international transport 

of goods or passengers and in the transport of 
mail on contract with Canada Post. (These 
are further defined in Section 1 — 
Definitions, below.) 


The Motor Vehicle Operators Hours of Work 
Regulations do not replace Division I of 
Part II of the Canada Labour Code. They 
replace sections 169 and 171 for the 
employees mentioned above in the areas of 
standard hours of work, averaging, standard 
working hours for a week in which a holiday 
occurs, and maximum hours of work. 


Information concerning subjects such as 
standard hours, maximum hours of work, and 
averaging for all employees other than those 
employed in the motor transport industry can 
be found in Pamphlet 9 — Hours of Work. 


IV. Standard Hours of Work After Which 
Overtime Must be Paid 

Ate Standard Hours of Work in a Week in 
Which a Holiday Occurs 

VI. Averaging 

VII. Mixed Employment 

Weekly Day of Rest 

1D.G Recording the Hours of Work 


I. DEFINITIONS 


The following definitions may assist you in 
understanding the provisions of the Motor 
Vehicle Operators Hours of Work 
Regulations. | 


Motor Vehicle Operator 


Means a person who operates a motor 
vehicle. This includes highway and city 
truck drivers and bus operators. 


Motor Vehicle 


Means any vehicle that is operated by an 
employee and is run by other than muscular 
power but does not include any vehicle 
designed for running on rails. 


Canada 


ha | 
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Highway Motor Vehicle Operator 


Means a motor vehicle operator who is 
not a bus operator or a city motor vehicle 
operator. 


City Motor Vehicle Operator 


Means a motor vehicle operator who operates 
only within a 16 km radius of his or her 
home terminal and is not a bus operator. It 
includes any motor vehicle operator who is 
Classified as a city motor vehicle operator in a 
collective agreement or is not classified in 
any such agreement but is considered to be a 
city motor vehicle operator according to the 
industry practice in the geographical area 
where he or she is employed. 


Bus Operator 


Means a motor vehicle operator who operates 
a bus. 


Non-driving Personnel 


Means an employee engaged in the motor 
transport industry, including maintenance 
personnel, warehousemen and office staff, 
whose hours of work are not described in the 
Motor Vehicle Operators Hours of Work 
Regulations and are not calculated according 
to the Labour Standards Regulations. 


Il. STANDARD HOURS OF 
WORK 


I. How do the Regulations limit 
the hours of work? 


tt 


requested to work longer than the standard 
hours, he or she must be paid at least one and 
one-half times the regular rate of pay. The 
purpose of standard hours is to allow 
employees a reasonable amount of free 
personal time. 


III. MAXIMUM HOURS OF 
WORK 


1. What is the maximum number 
of hours that motor vehicle 
operators may work? 


Motor vehicle operators, including all 
employees normally referred to as truck 
drivers and bus drivers, may work those 
hours permitted by the Commercial Vehicle 
Drivers Hours of Service Regulations, 1994 
(Administered by Transport Canada. See 
Appendix A.) 


2. What is the maximum number 
of hours that non-driving 
personnel in the motor 
transport industry may work? 


The maximum number of hours in a week is 
48. (See Appendix A.) 


3. Are there exceptions to 
these standards? 


Yes. There are circumstances in which an 


= ——mployer may require or permit employees, 


= AY e not motor vehicle operators, to work 
The Regulations set standard hours abe : dah n 48 hours ina a 
in a day and in a week. If an empf6yee is : 
MAY 2 2 1955 QS 
o xs 
2 NTs 1 
: Se ISITY pee 


a) 


b) 


C) 


No. 


1) 


2) 


3) 


4) 


In exceptional circumstances as per 
section 176 of the Code. 


To do emergency work as per section 
177 of the Code. 


Where averaging is permitted. 


In the case of city and 
highway motor vehicle 
operators, must all the time 
spent on the job be counted 
when calculating working 
hours? 


Certain hours need not be counted. 


Authorized meals and rest while en 
route, where the employee has 
been relieved of his or her job 
responsibilities. 


En route rest stops due to illness or 
fatigue. 


Time spent resting while en route as one 
of two operators of a motor vehicle that 


is fitted with a sleeper berth. 


Time spent resting while en route in a 


motel, hotel or other similar place of rest 


where sleeping accommodation is 


provided. (The motor vehicle operator 
need not actually be in the hotel or other 
place of rest, but must be free to spend 


leisure time as he or she pleases.) 


These are the only periods not counted as 
hours of work. All other time from the 
beginning of an operator's shift to the end 
of that shift must be counted. 


For bus operators, must all 


time spent on the job be 
counted when calculating 
working hours? 


No. Time spent does not count when the bus 
is in the garage or parked and the employee 
is not required to stay with it. 


IV. 


STANDARD HOURS OF 
WORK AFTER WHICH 
OVERTIME MUST 

BE PAID 


What are the standard hours 


of work for motor vehicle 
operators, in a day and ina 


week, after which overtime 
must be paid? 


The standard hours of work after which the 
overtime rate must be paid for all motor 
vehicle operators, including city operators, 
highway operators and bus operators, can 
be found in Appendix A. 


Note: 


Section 166 of the Code defines a day 
as any period of 24 consecutive 
hours. A week is the period between 
midnight on Saturday and midnight 
on the immediately following 
Saturday. 


2. Are there any exceptions 
to these standards for city 
and highway motor vehicle 
operators? 


Yes. An exception affects motor vehicle 
operators who normally do not drive 

on public roads. Where an employer 

has been granted a permit, under the 
Commercial Vehicle Drivers Hours of Service 
Regulations, 1994 to work more than 

60 hours in a seven-day period, overtime 
need be paid only after the number of hours 
set out in the permit. This applies primarily 
to highway motor vehicle operators in the oil- 
field hauling industry in areas where normal 
leisure activities are not possible. The effect 
is to remove the requirement for overtime in 
all cases except where safety limits have been 
exceeded in an emergency, as defined by the 
Regulations. 


Example: An employer may receive a 
permit to work his or her motor vehicle 
operator up to 65 hours in a week on a run 
over frozen muskeg between Edmonton and a 
mining site in the interior of northern British 
Columbia. Overtime is payable only after 

65 hours of work in a week. 


3. Are there exceptions to these 
standards for bus operators? 


Yes. Under certain circumstances, the 
standard hours of bus operators may be 
averaged over a period of two or more 
weeks. 


4. What are the standard hours 
of work for non-driving 
personnel, in a day and ina 
week, after which overtime 
must be paid? 


The standard hours of work after which 
overtime must be paid for non-driving 
personnel can be found in Appendix A. 


5. Are there any exceptions 
to these standards for non- 
driving personnel? 


Yes. Where the employer is entitled to 
average, the following applies: 


a) overtime need not be paid on a daily 
basis; and 


b) the standard hours become the weekly 
standard multiplied by the number of 
weeks in the averaging plan. 


V. STANDARD HOURS OF 
WORK IN A WEEK IN 
WHICH A HOLIDAY 
OCCURS 


I. What are the standard hours 
of work in a week in which a 
holiday occurs for city 
and highway motor vehicle 
operators, for bus drivers and 
for non-driving personnel? 


The standard hours in a week in which a 
holiday occurs, for all these employees, are 
found in Appendix A. 


VI. AVERAGING 


I. Can the hours of work of 
highway or city motor vehicle 
operators be averaged? 


No. Inno case may the working hours of a 
highway or city motor vehicle operator be 
averaged. 


2. Can the hours of a bus 
operator or of non-driving 
personnel in the motor 
transport industry be 
averaged? 


Yes. Under certain circumstances, the 
standard working hours may be averaged 
over a period of two or more weeks. The 
rules of averaging are the same as for all 
employees under Division 1 of Part III of the 
Canada Labour Code. These rules are 
explained more fully in pamphlet 9 — 
Hours of Work. For more detail, obtain 
information from a Human Resources 
Development Canada (Labour Program) 
office. 


VII. MIXED EMPLOYMENT 


1. What happens in cases of 
mixed employment in the 
motor transport industry? 


Mixed employment can take the form of a 
city motor vehicle operator performing the 
work of a highway motor vehicle operator 
and vice versa or a motor vehicle operator 
performing the work of a non-driving 
employee and vice versa. 


Appendix B may help in determining the 
hours of work in these situations. 


VUT. WEEKLY DAY OF REST 


I. What is understood by "weekly 
day of rest"? 


Section 173 of the Code stipulates that hours 
of work shall be scheduled or worked so that 
each employee has at least one full day of rest 
in a week. (Wherever practicable, this day of 
rest should be Sunday.) 


2. Are there exceptions to this 
requirement? 


Yes. The Regulations provide that hours 
may be scheduled without regard to 
section 173 when 


1) the hours of work of non-driving 
employees are averaged; or 


2) the hours of work of motor vehicle 
operators (whose hours may not be 
averaged) meet the conditions of 
averaging. 


IX. RECORDING THE HOURS 
OF WORK 


All employers are required to make, and keep 
for 36 months after the work is performed by 
an employee, complete and accurate records. 
Among the items which must be shown are 
the hours worked each day. 


Under the Canada Motor Vehicle Operators 
Hours of Work Regulations, an employer 
must also keep detailed logs of the hours of 
work of motor vehicle operators. These are 
acceptable for the purpose of calculating 
overtime pay. 


For information only. For interpretation and 
application purposes, refer to Part III of the 
Canada Labour Code (Labour Standards), the 
Motor Vehicle Operators Hours of Work 
Regulations and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 

K1A 0J2 


(819) 994-0543 
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Appendix A 


Standard Hours 

After Which 

Overtime is 
Payable 


Standard 
Hours in 
a Week 
in Which 
a Holiday 
Occurs 


Averaging 
Permitted 


As per 
Commercial 
Vehicle 
Drivers Hours 
of Service 
Regulations, 
1994 


48 - 
Averaging 
permitted 
where 
applicable 


Appendix B 


Examples of Mixed Employment 


Example 1 


Monday to Thursday Friday 


48 hours 10 hours as a city driver and 
as a highway driver 2 hours as a warehouseman 


> On a weekly basis, there is no overtime to be paid since the majority of hours worked in that 
week are as a highway driver (48 hours). The standard hours per week for that class of 
employee are 60. (See Appendix A.) 


> However, on a daily basis, for Friday, there is a mixed employment situation. A total of 12 
hours were worked. Since the majority of these hours were as a city motor vehicle operator 
and the standard daily hours as a city motor vehicle operator are nine (refer to Appendix A), 
then the employee is entitled to three hours overtime for Friday. 


Example 2 


Monday to Wednesday Thursday Saturday 


24 hours 10 hours 10 hours 
(eight hours per day) as a warehouseman as a highway driver 
as a city driver 


> On a weekly basis, there is no overtime to be paid because the majority of hours worked 
were as a City driver (24 hours). Overtime for city drivers on a weekly basis is required after 
45 hours. (See Appendix A.) 


> On a daily basis, no overtime is required except for Friday, where the majority of hours 
worked were as a warehouseman (ten hours). Since overtime is required on a daily basis for 
non-driving personnel, including warehousemen, after eight hours (refer to Appendix A), 
then the employee is entitled overtime pay for two hours worked on Friday. 
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Information on 


LABOUR STANDARDS 


10 TERMINATIONS 


Part III of the Canada Labour 
Code (Labour Standards) 


Employee terminations are regulated under 
Part III of the Canada Labour Code by 
Divisions IX — Group Termination, 

X — Individual Termination, and 

XI — Severance Pay. 


The following questions and answers will be 
of interest to employers and employees under 
federal jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


DIVISION IX — GROUP 
TERMINATION 


1. What constitutes a group 
termination ? 


The termination of 50 or more employees 
from a single industrial establishment either 
simultaneously or within any period not 
exceeding four consecutive weeks. 


2. Towhom must an employer 
give notice of a group 
termination? 


Written notice of group termination must be 
given to the Minister of Labour, Ottawa, 
Ontario, K1A OJ2, and copies sent to: 


a) the Canada Employment and 
Immigration Commission, Ottawa, 
Ontario, K1A OJ9; 


b) any trade union certified to represent 
any employee in the group being 
terminated; 


c) any employee in the group being 
terminated who is not represented by a 
trade union. (This requirement may be 
met by posting a copy of the notice in 
the work place where people can see 
Te) 


3. When must an employer give 
notice of a group termination? 


At least 16 weeks before the date the 
terminations commence. 


pd | 


Canada 


LT-037-02-95 


4. What information must an 
employer include in the notice? 


A notice of group termination of employment 
must include 


a) the name of the employer; 


b) — the location at which the termination is 
to take place; 


c) the nature of the industry of the 
employer; 


d) the date or dates on which the employer 
intends to terminate the employment of 
any one or more employees; 


e) the estimated number of employees in 
each occupational classification whose 
employment will be terminated; 


f) the reason for the termination of 
employment; and 


g) the name of any trade union certified to 
represent any employee in the group 
of employees whose employment is to 
be terminated or recognized by the 
employer as bargaining agent for such 
employees. 


5. Are there any circumstances 
in which an employer need 
not give notice of a group 
termination of employment? 


Yes. The Code provides that the Minister 
of Labour may waive the requirements for 
notice where it is shown that such application 
would be prejudicial to the interests of the 


employee or of the employer, or would be 
detrimental to the operation of the industrial 
establishment. Applications for such a 
waiver should be made as early as possible to 
the Minister of Labour, Ottawa, Ontario, 
K1A OJ2. 


6. Does an employer have 
obligations in group 
termination situations 
other than the notice 
requirement? 


Yes. With some exceptions (see 

question 12), employers undertaking group 
terminations are required to establish a 
committee of employer and employee 
representatives. See also questions 14-26. 


7. What ts the purpose of the 
committee ? 


To develop an adjustment program aimed at 
eliminating the necessity for the termination 
or, where that is not possible, to minimize its 
impact on affected employees and assist them 
in obtaining other employment. 


8. When must an employer 
establish a committee? 


An employer must establish a committee 

immediately upon providing the notice of 
termination. The committee must hold its 
first meeting within two weeks of the date 
the notice-4s-gi 


9. How much time does a 
committee have to develop 
an adjustment program? 


The maximum time allowed is 16 weeks or 
the length of the notice period. 


10. What happens if the committee 
cannot agree on an adjustment 
program? 


Either party may apply to the Minister of 
Labour for the appointment of an arbitrator to 
settle outstanding issues. However, 
application cannot be made until at least six 
weeks after the notice of termination is given. 


11. Are there restrictions on the 
arbitrator's authority? 


Yes. The arbitrator has a duty to assist the 
parties in developing a program. However 
his or her authority to arbitrate is restricted 
to matters that are normally the subject of 
collective agreements on termination 

of employment. An arbitrator is not 
empowered to review the employer's decision 
to terminate, nor to delay the termination. 


12. Under what circumstances are 
employers not required to 
establish a joint planning 
committee ? 


In broad terms, employers are not required 
to establish joint planning committees when 
they are parties to collective agreements that 
contain measures for assisting terminated 


employees. These measures must be 
substantially similar to those described in the 
legislation. The criteria for exemption 

are quite specific. Employers should refer to 
sections 228 and 229 of the Canada Labour 
Code for details. 


LAY-OFFS 


13. Are all lay-offs considered 
terminations ? 


No. Certain lay-offs do not constitute 
terminations of employment; such as when 


a) a lay-off is a result of a strike or 
lockout; 


b) the term of the lay-off is three months 
or less; 


c) the term of the lay-off is for more than 
3 months but not more than 12 months, 
and the employee maintains recall rights 
pursuant to a collective agreement. 


In certain circumstances, other lay-offs of 
more than three months may not constitute 

a termination of employment. For details, 
please consult Section 30 of the Canada 
Labour Standards Regulations or any Human 
Resources Development Canada (Labour 
Program) office. 


DIVISION X — INDIVIDUAL 
TERMINATION 


14. What notice or payment in lieu 
of notice must be given to an 
employee whose employment 
is being terminated? 


An employee is entitled to written notice of 
the employer's intention to terminate his or 
her employment, at least two weeks before 
the date specified in the notice. In lieu 

of such notice, the employee is entitled to 
two weeks' wages at the regular rate. 


15. Does the requirement for 
notice or pay in lieu apply 
to all employees? 


It applies to any employee whose 
employment is being terminated except as 
follows: 


a) | anemployee who has not completed 
three consecutive months of continuous 
employment; 


b) an employee who terminates his or her 
own employment; 


c) | anemployee who is dismissed for just 
cause; 


d) anemployee who is on a lay-off that 
does not constitute a termination of 
employment (see question 13). 


16. Is an employer required to 
give individual notice of 
termination or pay in lieu of 
notice to an employee covered 
by a group termination notice? 


Yes. Even though an employee's termination 
is included under a notice given in respect of 
a group termination, individual notice is still 
required. 


17. Does this provision apply 
in the case of an employee 
covered by an agreement 
which provides for "bumping 
rights", that is, which 
authorizes an employee whose 
position becomes redundant to 
displace someone having less 
seniority ? 


When an employee is covered by a collective 
agreement that provides for "bumping 
rights", the employer must advise the union 
in writing two weeks before the position 
becomes redundant and post a copy of the 
notice prominently in the work place. The 
employer may, however, choose to pay two 
weeks regular wages to the laid-off employee 
in lieu of notice. 


18. Does the Code require an 
employee to give notice if he or 
she terminates the 
employment? 


DIVISION XI — SEVERANCE 
PAY 


19. How long must an employee 
have been employed with 
the employer to qualify for 
severance pay? 


An employee must have completed at least 
12 consecutive months of continuous 
employment to qualify for severance pay. 


20. Are there any absences from 
employment that do not 
interrupt continuity of 
employment? 


Yes. Lay-offs that are not a termination of 
employment under the Code (see question 13) 
and absences permitted or condoned by the 
employer. This means, in effect, that any 
absence which did not result in a termination 
of employment, such as parental leave, is not 
considered an interruption in the continuity of 
employment. 


21. How much severance pay ts 
an employee entitled to? 


The equivalent of two days' pay at the 
employee's regular rate of wages for regular 
hours of work for each complete year of 
employment, with a minimum benefit 
equivalent to five days' wages. 


22. Are employees entitled to 
severance pay if they are 
laid off? 


Yes, if the lay-off is a termination within the 
meaning of the legislation and the employees 
meet the service requirements described 
above. 


23. Are there any other 
circumstances in which the 
employer is not required to 
provide severance pay? 


Yes. Severance pay does not have to be paid 
to employees dismissed for just cause or 
employees who, on or before ceasing to be 
employed, are entitled to 


a) a pension under a pension plan 
contributed to by the employer that 
is registered pursuant to the Pension 
Benefits Standards Act; 


b) apension under the Old Age Security 
Act; 


c)  aretirement pension under the Canada 
Pension Plan or the Quebec Pension 
Plan. 


24. What happens if an employee 
on lay-off that is not a termi- 
nation under the Code fails to 
return to work after having 
been recalled by the employer? 


The employee is deemed to have terminated 
his or her own employment and is not entitled 
to severance pay. 


25. Does this mean that an 
employee who quits or 
otherwise terminates his 
or her own employment is 
not entitled to severance pay? 


Yes. In such cases the employer must pay all 
wages and any other amounts that may be due 
to the employee, but is not required to pay 
severance pay. 


26. What happens if an employer 
is unable to recall an employee 
to work after a lay-off that is 
not a termination under the 
Code? 


The lay-off becomes a termination, and the 
employer must pay severance pay to the 
employee. In addition, pay in lieu of notice 
must be given. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations, and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 

K1A 0J2 


(819) 994-0543 
©Minister of Supply and Services Canada 1995 


Cat. No. MP43-345/10-1995 
ISBN 0-662-61731-2 


PAD 


wv 


74 


ré | 

ws 3 

is “iti mae 

jay ; ae 
| . + oa 


ree : 

a. 7 wale enterdime . 

ee ee A 
imal : 
. wan i of yee s,- re 
me © 8 Geant be Weiigg PPae ¢ = 
ee, iad Da Te 
_—— prt ap aoc Espey ' 7 

o Qttie ATES) 7 OE ay oye in 
Y w equytigs ¢ ime qa 


{ate 


mi =— —/ Los i. ae 


CAN cf ws RT er 


2 dere; Pa) 941.5 > a ual res Ve 
: 2 : 
. ; ; re Or, ;, 
een ae : » dicey be an 
es ta a etl | 
Settl 6 COMegr ves Des t"* 
Oe ler (eee Yer ces 4 
: : « 
Sr TAY, HB SUS OE, 


aes, 


BE 


 aqi<ibe Spades 


<i. aa Peal St ep = 
© gts) = pre woes. 
De Sei Bap = o sigmadep ae 


rnceagae inoa-g ec & phe A 


a 
(Mecr7 sp 
ane. D rere’ pore yy fe 


o2) <= o glLat-2o i? — aa 
» epee ous ' — ja 
ae as ane an dG rer © (25 GD 
cate era ag , aad) op pens sy eS 
ahs“ HoHepiots | ao meets 
| (oOo meeURe Gane aad cpio 


Z-LEZ1L9-Z99-0 NASI 
S661-01/SvE-EbdIN 329 OP sN 
G66l Bpeued SadIAJas }8 S}UaWaUUOISIAOIddy sap 3NSIULIN© 


€vS0-v66 (618) 


cro VI 

(o1uejuC) eEMeNO 

eae} Np swwesbolg 

epeued soulewny sedinosseas sap yuawaddojeneg 
suonesiqnd sap uoynqiysip ap asjuag 

8] D8Ae yUeENbiuNWWwOd Ua UOHeoI|Gnd ajuasaid e| ap 
sasulejuaweajddns sasiejdwexe sap 11U9}q0,p ajqissod jsa || 


“SUOTIBIIJIPOU 

sina] aonb Isure ‘71pAd4] Np Sausou 

$a] ANS DpoUDD Np Juawapsey I 39 ({weaeny 
Np SOULION) 7270404] Np ualpouvd apod up 
[I] eused ev] Jay[nsuood zayjInea ‘uoTest{dde |p 
}9 UONLIZIdIOIUI,p SUIJ Sop Y “UOWATNes 
UOTeULIOJUT,p aN & gtIGnd 3se JeTTINEy 9D 


‘UOTJVIQUNUSI Op [eULIOU xne} 

UOS JURAINS g[NI[ed ‘aIeyTes op souTeWas xnop 
onb tsure ‘jedap op gyuWepul oun gAo] dws. | 
@ JASIOA Op nud} Isa INdAo;dua | 39 1o;dura,p 
UONessso oUN SIOTe JUSIASp pold ev IsIW eT 


¢9Ppo) np 

NjlaA Ud 10]dUa, p UONDSSId 

aun Sod Juonjysuos au paid 

p asim aun, p jalqgo,] nos v inb 

akojdua un jiwav4 nv sajaddvs 

ap aiyiqissodui,] supp 38a 
Anakojdusa,] 18 ]1-J-aA1LID, NG °97 


‘yedgp op giuwepur oun 

Jasi9A IN] ap nus) sed jso,U [I steur ‘aXopdura, | 
& Sonp JUOS Inb sourIWOs sa] $9j}N0} JOSIOA 

yop maXojdurs,| ‘sed sja} ap sueq ‘INO 


¢jivdap ap ayumaput 

aun VY floAp Ana] Sji-Juapsad 

1ojdwa sna] v uLf qua 

-alIDJUOJOA Juayjau “Uuosvf 

a4jnv ajnoq ap “mb no juau 
-uoissiuap inb sakojdua say *Sz 


“yedgp ap 9iTuWopul 

oun & WOIP UOs sIOTe pied gAojduns 7 
‘IO[GUIA UOS & UJ JUDWISIIEJUOJOA STU & 

gAo] dura ,| aonb sioje aigprsuod InaXojduis J 


¢4dnakojdwua uos 10d 

ajaddv 932 410AD Sasdv pIVADA] 

nv Spd ausnojad aU apo) np 

nj1aa Ua 10jdula,p UoYwSsad 

aun Sod yuonjyysuos au paid 

DY asi aun,p jalqo,] jf p 
inb akojpdusa,] 18 ]1-}-aALlsn, NOG “PZ 


‘2aqan© Np Sajuad ap aulisay 
Np no vppuvy np suoisuad ap ausey 
NP NIA Ud VSSaT[I9IA Op UOIsued sun = (9 


‘aSSA]JIAIA D] ap AJlANIAS V] ANS 10TT B] 
ap suontsodsip sop m19A Ud UOIsUed sun = (q 


‘uoisuad ap suoipjsaid 

ap SALOU Sa] ANS 10T &| ap suonisodsip 

XNe JUSUIJUIIOJUOD 9.NSIsIIUS 

1s nb 39 gnqimuos & Insfo[dusa | 
Jonbne sun39i un,p njJ9A US UOIsSUed oun = (B 


> @ WOIP yO “JUeAR 

no 10, dwi9,p uoTJessad ek] ap JUaUIOUI ne ‘nb 
no gynsnf yusuIaIpesuod un, p algo ,| OJ 
tnb sgAoj[dura xne j1edap ap siuwapul sun 
JaSI9A Op nud} sed 3sd,u INaAo]durla,J “INO 


¢Jivdap ap anuwmaput 

aun AaSdaA ap nuaq Sod Jsa,u 

Anakojdua,] nO saaunjsuo0rs19 
Sad4JND SOUIDIAAD ]1-J-3]SIXY *€Z 


‘sogquuoljuausns 

soouastxe xne puodai gAojdusa | 

IS 19 10[dw9, p UoNessad ouN ‘apod np 

TYIOA Ud ‘oMAT}SUOD pald & ISTU 93399 IS ‘INE 


¢jindap ap ayiumaput 
aun VD flOAp Sj1-Juo paid v 
smu yuos inb sakojdua say ‘77 


‘aieyes op sinof buts op yusyeatnb9, | 

® aInatigjur sed eras ou tnb 30 “tojdwia,p 
a}9[du109 sguue anbeyp nod ‘uoneigunuIsl 
Op [eULIOU xne} UOS JURAINS g[NdI[evd 

‘gieyes ap sinof xnap e eipuodsaii09 nb 
yiedap op siuwiapul oun e NoIp e go; dus, J 


GH04p 
spi-juo sakojdiua saq zavdap ap 
anluuapul, p junjuou janb YW *[Z 


‘1o,]du9 | op 

gununuos ey sed }duos19}uI ,U Inb aduesqe 
9UN SUTUIOD agI9PIsUOd 3s9d — a duIexe 

red ‘jejuared 98u00 un — 10]dwi9,p 
uorjessas oun sed oulenua,u inb sduasqe 
ano} “jIeJ U_ ‘“1ojdusa,| ap gInuNUOD ev] sed 
yuadwiossajut u ‘InaXojduia,| sed saganoidde 
NO sagstioyne saouasqe saz anb snjd uou 


‘Qal[inay juasgid np ¢{ ,.U UONsanb ey] MOA) 
1o[]dwia, p UoNessad oun ‘apod Np nyJ9A Ud 
‘sed yuonjijsuod ou Inb paid & sastul say “INO 


¢10]dwa,] ap ayinuyuos 

v] Sod Juadwosis9jul, u 

inb jiwavdy np aduasqn,p 
SIULLOL SAUIDJAAI ]1-J-9JSIXY “QT 


‘yed9ap op dTUWapUI oun ze }IOIP 
IIOA® INOd stow Z] SUTOW Ne yURpUsd 
Inakojdure suigul 3] Inod uondnsz19}UI 

SUBS JI][TBARI] IIOAR WOp gAOT[duID |'T 


¢jindap 

ap ajluluapul aun dD j1o1p 

A10an Anod snakojdwa,] 4anod 

ayjiwav4 10AD 71-jylop akojdua,] 
Sdwuaj ap uaiquod juvpuag ‘6 


LYVddd Ad 
ALINWHAANL'T — IX NOILDYS 


‘UON 


éSiAvedd un 4auUOp ap apo) 

a] 4vd Snuaj Sji-Juos 10jdu1a 

AN] 0 ULf JUIWALIDJUOJOA 
juayau inb sakojdua saJ ‘97 


“UOTJBIQUNUIDI Op [eUIOU 

xne} UOS JURAINS g[NITed ‘aeTes op souTeUas 
xnop pold e stu gAo[duia || & IasI9A op Jeplsep 
stojayno} ynod naXoydura, J ‘[leaes) ap 

Nol] a] suep stAvgid 99 ap a1doo oun ‘ona ud 
uaiq ‘Iayoye 39 WorpuAs 9] 31199 Jed JosIAe us 
‘QIleJUIPZOX9 DUUDIADP aU 9}sod 9] onb yuRAe 
sourewias xnop suTOU! ne ‘top InaAo[dus | 


‘uonejuelddns e] astioyne inb dAnoe][09 
UOIJUSAUOD oUN kB ated JUOs sgAo[dula say IS 


¢€2jauualoun, p 
Su1ou yunjduod akojdiua asjnv 
UN 19IUIAI, p adIOJUapaIxa 
juaiAap aysod a] yuop 
akojdua,] 0 Juop jautsad nb 
ja ‘«uoynjunjddns» ap asnvja 
aun ajsoduod nb aay2ajj09 
UOyUIAUOD uN Vv ansvd 
Juos Sakojdulsa Sa] 18 aja-3 
-anbyddv,s uomisodsip ajay *ZT 


“staegid op nal] 

JULUD} SIITeS UN JOSIOA IN] Vp NO [aNprArpul 
JUDWISTOUSOI] Op sIAvaId UN JOUUOp IN] op 
nud} augur puenb sa Inakojdura | *JdaT[09 
JUDUIAIOUDOT] Op stAvgid a] suep gAo[dwd,| op 
JUSUISIOUIII] - NP 3¥}9 IJ 3S9 [Is BWI “INO 


éfj9a]]oo 
juawmaiouaady un, p jalqo,] 
juvsiwf sakojdua xnv siavasd 
ap Nat] JUDUAJ AAIDIVS UN LdS49A 
ap no jJanplAipul Juawua1InUuady] 
ap SiAvaid un sauuop 

ap nua] pi-jsa Anakojdwua, TJ ‘97 


“QoqTINey 

quosgid np ¢[ ,U UONsanb ey] MOA) 

lo[|duwia, p UoTJessao sUN ‘apoD Np nyJoA 
uo ‘sed onjjsuod ou paid e asim ey Is = (p 


‘oysnf yusUIaIpesuo0d 
un, p 1afqo,] WeJ gkojduia,, Is (9 


‘tojdura wos 
B Ul} JUDWISIIEJUOIOA Jou gAoTdwIa,[ Is = (q 


“SIOUI SIOI} SUTOUL 
ne juepued my Inod uondnisayur 
sues g][leAed sed eu ghojdwa jis (e 


: SIAvOId Op Nal] 

JULUD] SITETVS UN JOSIOA BP NO JUDUITOUSII] 
op sIAegid uN JoUUOp ap UONe3I[QO, | 

op giduloxd so InaXojduia,,J “InO 


éS1Avadd ap nal] JuDUa asDIDS 

UN JaSAaA ap NO Janpia1pu1 

juawma1nuaay ap siaveid 

un JauUuop ap nuaq Sod jsa,u 

Anakojdua,] NO SadUDISUOIAII 
SOUIDJAII f1-]-9JSIXY “ST 


“UONeIQUNUIDI Op [eUIOU xne} UOs JURAINS 
Q[NIVd ‘aIIeyTeS Op SOUTBUIOS XNdpP JOSIOA IN] 
‘jnejap & ‘No i199 sTAvsId UN “JUDUISTOUDOI] 

Np onagid ajyep ev] JURAR SOUTeUOS xNOp 
suIOW ne ‘ITUdAred aie} Int Wop sojdura 

UN Ja1INUsOI] ap UONUEIUT,| & INnb maAo[dura J 


¢4auuop In] f1-f10p 
Siavadd ap nat] JuDUa] a.1DIDS 
janb no siavasd janb ‘akojdua 
uN 1919UI2IY] ap UuoNUazut, J 

vp Anakojdua,] anbssoT ‘py 


TANGTAIGNI INAWAIINADII 
AT — X NOILOAS 


‘ayooid snjd 

J] ([IeAvI], Np oUMWUeIZOIg) epeueD souTeuINYy 
sodINOssal sap yuouaddojaaaq ap neoing 

3] NO 710AD4J NP SaUAOU Sa] ANS DpoUDD 

np juawmalsay Np O¢ aN", Jo1[nsuos 
ZOT[INIA “sJUdUTOUSTasUaI sajdure snjd op 
Inog ‘1ojdwia,p uonessad oun ‘sorgiynonsed 
UdIG S9DULJSUODIIO Sap suep ‘JoNIT}sUOD sed 
ou stojied sinozie red JudAnoad stoul ston & 
dinotiedns sginp oun, p pod e sastur sa] 


“QATIN9T[OO 
UONUIAUOD SUN Pp NIIA Ud [IeAeI} 
ne joddei op syoip sop yusuUSTUTeW 
sgAo]dura say anb stew ‘stow Z] 

® € Op sgInp oun, p wos sayfa ,nbsioy = (9 


“SUIOUW NO STOUT 
SIOI] Op d9INp UN, p JOS sayfa,nbsio] (q 


*INO-YS0O] UN, p 
NO dAdIZ 9UN,p JUdI[NSII SaT[a,nbsIo, =e 


: JUOWISUTION “Toy dura,p 
wolessad oun ‘apoOd Np NjJ9A us ‘sed 
JUINAT}SUOD oU pold & SOSTU SOUTeIIOD “UON 


(10]dua,p uoyvssad 


aun a]ja-j-anjysuod 
paid p asi ajnoy “€T 


ddId V ASIN VI 


"slogid zasse JUOS 

Inb ‘uoT}dWIdX9 Pp S2I9}1IO Sd] JUSALIDEP BpOd 
OP 672 39 877 SofoHe So] “TOT eT SUBp o}I1S9p 
Sd Inb d][99 & I[QU[QUIAS S21) SA9TDUSOI] 
souuosied xne apie oun 10A9Id Ind 9AT}99T[09 
UONUSAUOD oUN & at}Jed JSO [I,S 9}XTW 9]TWI09 
un paid ins a1}0ul ap UONesI[qo,| ap o}dulaxa 
iso InaXo[duns | ‘aye1gues UOSe] aq “INC 


IIx aylu0) uN 
paid Ans aiyjaul ap nuay 
Sod jsa,u Anakojdua,] 
NO SIJUDIJSUOIAII 
SIUIDJAID J1-J-9JSIXY “TT 


‘JUIWISTIUSII] 99 Jo}JOdaI a1ej & 

TU ‘JIDOTTOO JUSUATOUDIIT UN I9MdIJJO, P 
InaKo][ dura | Sp UOISIOEp PT IJOSIADI B 

TU guyrqey 3so,U [J “JHIe][OO JUSUSTUBIT] 

Np 3Ud}TeN) “9ATD9T[OD UOTJUIAUOD 

oun suep JUSWATTaMIQey JURANOI) as 

‘Inb suontsodsip sop seo a] suep aonb aiiqie p 
stoanod sas 1anbiydde ynoad ou [I ‘stojainoy, 
‘uoleidepe p swureiz01d un pard ins a1yj0u & 
sonied so Jopie Pp MOASp J] & oIqIe, J “INO 


¢SUONILYSIA ap jalqo,] Sji-juof 
dAJIGAD,] ap SMOANOd SAT “TT 


"sag[noog 

JUOIIS JIDOT[OO JUSUATOUDIIT Op sTAvgid 

Np IOAUS, | JURAINS SOUTeUIS XIS So] onbsJO| 
anb a}ej a9 stojajno} ynod ou spueulep 9]]9} 
dU) ‘A3I}I] Ud aONUN JUTOd 3no} eIOyOUr) 
Inb ‘aniqie UN JOUSISEp op [IeAe1], Np 
dI)STUIU Ne JopueUap jnod sarjied sop oun, | 
‘uoljejdepe p sumueIso1d un Ins sIpusjua,s 
e sed juatAsed ou 3}xIW 9}1WI09 2 IS 


¢ uoynjidopn, p 

IUUUDASOLd UN ANS 

alpuajua,s v Sod quaiasvd au 
IIXIU JJIUOD 9] IS J1-J-aALLID, NO ‘OT 


“stavgid op aporied 

B] DdAe SpIOUIOD Inb Iejap ‘uolje}depe ,p 
sume Is01d uos paid Ins sau nod 
UWINUWIXPUL NE SUTBUIAS QT & 9)XIU 9}IWIOD aT 


(uoynjdvpn, p auunisosd 

uOS paid ANS adjjaul 

dnod j1-}-asodsip ajx1u 
gNuos a] wap janb aq 6 


‘guUOp 919 & sIAvgid 9] aT[anbe] e ayep 

PR] JUSAINS INnb souTeUas XxNap sap sInod ne 
ITUNDI 9S OP 9}XIUI 9IIUIOD FT “JUSUWIATOUSOIT 
ap stavgid 3] suuOp [I ,nb sep ayx1uwI 

90D 3] paid Ins aJ0U Wop InaXo;dwa TJ 


¢ 9gxX1ul 
a0) a] paid Ans asyau 
[i-nop snakojdua,] puonG °9 


‘1o[dure one uN JoAnoy 

as Inod opie uos ke jadde amy yuowUeOU 
yuo1inod nb ‘sgXoj dura say Ins suotssnosade1 
Sa] Jonugne Ud, p ‘a[qIssodum aIgav,s e[I9 

IS ‘NO JWSUISIDUDOI] J] JOA, p eINOULIEd 

Inb uonejdepe p swurei3o01d un patd ins 
aU op JepueW Inod ke a}xIUI gITUIOD aT 


€9jxmu 
ajWOd Np JopuvUul aj jsaJanG = *Z 


“(j9]]INgJ JUasgid Np 97 & 

PI su suolsanb say Issne 110A) sgAo]dura sap 
19 InaXojdwia | ap sjuejuasgidei ap gsoduios 
O}XIUI 9}TWIOD UN IOUIIOJ JOP J1}d9][09 
JUSWISIOUDIT] UN onjdajJo Inb InaAoydurs | 
‘Qol[Inaj Juasaid np Z] ,U UoNsenb e] 

Moa) seid suondeoxa senbjenb y ‘Ino 


¢SiAvasd un sauuop 

ap ajja2 anb saajnv suoynsijqgo 

Sap j1-3-v anakojdua,) ‘f1199]]09 
juawma1nUuary ap spd un suvq ‘9 


‘70 VIM (OlseIUO) BMRNO ‘Tlearl] 

np asturw ne s{qissod 309} snjd 9] sastumnos 
ang JUSATOp UOT}duIOXxd ,p SopueUep so] 
‘[AINSNpUr JUsWASsI][qQuI9,[ 9p JUoWIOUUON DUO; 
ne no ‘InaXojduia,| ap no s9oj dua 

Sop SIQI9IUI xne IeIINU dDUIBIX9 93199 Op 
yoodsai a] aonb 1[qQeI9 JsSAa [I,S JUSWIOIOUIII] 

ap stAvgid un JoUuUOp op UOTeSI[GO, | 

ap InaXojdwia | 19}dwioxe jnod [leaely 

np ensturur aj onb yWoagid spoD xT ‘INO 


éf4999]]09 

quawmaiouaody ap Siavaid 

un Jauuop ap nuaj Sod jsa,u 

énakojdua,] NO S2IUDISUOID 
SOUIDJIID ]1-J-9JSIXY  °S 


‘sgXo]dura sao 

op Ina}e19039uU JUase dUTWIOD InaAO][ dud | 

Jed nuuodal1 JeoIpuds yn0o} ap No gIOUddI] 

adnoi3 np souuosied sap juejuasgidas 
Ipeisoe Jeo1puAs Jno} ap wou a, (3 


‘JUDUIDIOUDOI] Np uOsTeI eT =F 


‘JUUIOIOUIIT] 
9] Jed sasta sgAo[duia,p Jneumjsa oiquiou 
3] ‘a[[oUUOISsajoid a11039}e9 onbeyds Inod = (a 


‘souuosiod 
sInaisnj{d ap no sun, p JUSUTATNUNNI] 
aI Inod sonagid sajep say no eT «(Pp 


‘meaAojdurs. | 
a0[dxa nb astidayue,p sues gt ((9 


UOWIAIOUOT] BJ IONIDAJJa,S NO Wospusa,, (q 
‘InaXojdula,| ap wou ats (® 


: SJUBAINS S]USUIYI9 Sd] Jaj10dWI09 
WOP JIde][09 JUSUATOUDOI] Op stAvoid aT 


éf99a]]09 

juawma1guary ap Sidveid a] Supp 

AUANOs j1-flop Anakojdua,] 
SJUAWMAUBIASUAL SJANG = “f 


‘JUsUISTOUsOT] Np 
anAgid ajep LT JURA SOUIeUIOS OQ] 
SUIOUI Ne QUUOp ang Wop staegid aD 


EfYIaYJOD JuawmaIIUuary 
ap SiAvadd a] AauUOp 
pi-nop snakojdua,] puonQ ‘¢ 


$6-20-ZE0-11 


epeur’) 


iel 


(‘[leael) op 
Nal] a] suep stAvaid 90 ap a1doo oun ‘ona 
Ud UdIq ‘JURYOIJJe Ud IDUIBIXd 93199 
® JawWIOJUOD as yned inaAoj dws TJ) 
‘yeorpuds un Jed guasgidei sed 

ysa,u nb adnois np gAojdwia 3no}_— (9 


‘grousar] odnois np sgojdura 
Sop Jurjuasgidal ay1peso.e yeoIpuAs 1n0} = (q 


‘6f0 VIM (olzeuQ) 
BMENO ‘epeuRD Np UONeIsIUIUNT | 
ap 19 1oj]dula,| ap UOISsIUIWIOD kT =(e 


: SoyUBAINS 

souuosied 19 suonestue3sio xne staegid 

30 ap saidosd sap JoIpedxe anno ua yop 

Il “70 VIM (oleUC) eMC ‘[reAv1], np 
OISTUIW Ne JI}D9T]OO JUSUWIATOUDOI] ap stAvgid 
3] “W199 Jed ‘1auUOp op InaXojdurs TJ 


éfIayJOo Juawmaiguady 
ap SiAvadd a] AauUuOop 
pi-nop anasojduajinby ‘7 


‘[alsnpul 
JUSUTASST[Ge19 SUIOUI UN sup JURTTIeARY 
snjd no sgAo]dula Q¢ ap ‘saatnogsuo0d 


soureulas anenb snjd ne, p aporied oun ins 
aguUOTSYO9 No sgueI[NuMs ‘pard e astUr ke] 
SUIWIOD IUIJEP 9S JIDaT]OO JWWATOUDOT] UA 


é<f2ayJo9 quawmaiguady» 
iod uo-pugjua,nQ ‘Ty 


SHI LIATIOND SINAWYIONADTT 
— XI NOLLOYS 


“ayooid 

snid oy ([leael], np oumes301g) epeued 
souleuny SadINOssel sop JUsuaddojaaaq 
op neaing 2 daae Jonbrunuw09 

ZOT[INDA ‘JaT[INIJ 99 IU9}qO Inog “apod ne 
samefnsse sure yuos Inb sastidanuea ,p sores 
SQ] IID9p a119s aJUasoId LI Op [ QU IOTIINIJ 
¥] ‘jofns 9] Ins Jasod as yusAnad g[eIOpey 
20u9}9dUI0D eB] op JUSdAQTOI IND sgAo;dwia 
Sa] 39 sinaXojdura say aonb suonsanb xne 
dipuodsl & JUASTA sjURAINS soydeIseied sx] 


‘yundap ap ajiumapuy — [X uoKsdes 

Rl & 10 SJANPIAIpUl SJuawmaIoUanIT — X uoTIes 
RP] & ‘Sf1J9a1]09 sJuawmaiqUuanIT — XJ worKses 

PR] & JUSWIUNR}OU ‘IO[dWId, p UONessa< PI 

e Juenb suontsodsip soutej100 WoOAgId 

]IDADA] NP UalpDoUvDI apoz np [I] eed eT 


([IVAB.1) NP SOULION) 1040.7 
np UalpvudI apo) NP JIT 91ed 


TIVAVEL NG SAINHON S37 


lOldNWA.d NOILVSSS9D OF 


Ins sjusweublesuey 


epeueg juawdojeneq epeueg seurewiny seoinossal 
seoinosey uewny sep juaweddojereq ae 


CAI 
gm 
RY ee 


Développement des 
da ressources humaines Canada 


i , _,_E-_ |_ 


Information on 


11. WAGE RECOVERY 


LABOUR STANDARDS 


Part III of the Canada Labour 
Code (Labour Standards) 


Following are questions and answers about 
wage recovery and payment orders, based 
on Part III of the Canada Labour Code. 
They will be of interest to employees and 
employers in industries under federal 
jurisdiction. Pamphlet 1 of this series 
describes the types of businesses covered by 
the Code. It is available from any Human 
Resources Development Canada (Labour 
Program) office. 


1. What is the wage recovery 
system? 


The administrative wage recovery system 
effectively replaces criminal prosecution 

and referral to Small Claims Court in cases 
of non-payment of wages or other amounts to 
which the employee is entitled under Part III 
of the Code. It will streamline procedures 
for the collection of the employee's unpaid 
wages or other amounts owing. 


2. Who will implement the 
system? 


Labour Affairs Officers, sometimes known as 
federal inspectors, will implement this system. 


3. What action will the 
inspector take? 


In the first instance, inspectors attempt 

to obtain voluntary compliance with the 
provisions of the Code. They investigate to 
determine whether a complaint is founded. 

If the complaint is founded, the inspector 
attempts to have the employer voluntarily pay 
the wages or other amounts owing. 


When an inspector concludes that a complaint 
of non-payment of wages or other amounts is 
unfounded, the inspector shall so notify the 
complainant in writing. 


4. Can an inspector's notice 
of unfounded complaint 
be appealed? 


Yes. A complainant, who has received a 
notice of unfounded complaint issued by 
an inspector, may appeal the inspector's 
decision to the Minister within 15 days 
after service of the notice. 


5. How are cases of non-payment 
of wages handled? 


Inspectors have the power to issue a written 
payment order to an employer or director 


Oe | 
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who fails to pay wages or other amounts 
owing under Part III of the Canada Labour 
Code. 


6. To what extent are directors 
liable? 


When wage recovery from a corporation is 
impossible or unlikely, directors may be 
held liable for amounts due during their 
incumbency. Corporate directors are jointly 
and severally liable for employee's wages 
and other amounts to which the employee is 
entitled such as severance and termination 
pay, up to a limit equivalent to six months' 
wages. Payment orders issued against 
directors must be limited to amounts for 
which directors became liable after the 


legislation came into force on June 23, 1993. 


7. Can an inspector's payment 
order be appealed? 


The employer or the director to whom a 
payment order has been issued may appeal 
the payment order within 15 days. 


The employer or director may not appeal 
a payment order unless the employer or 
director (subject to a maximum amount) 
pays to the Minister the amount indicated 
in the payment order. 


8. Who will hear the appeal? 


The Minister will appoint a referee from 
a designated list, on a case-by-case basis, 


to hear an appeal of a payment order 

or notice of unfounded complaint. The 
referee has the power to summon witnesses, 
administer oaths, receive evidence, determine 
the procedure to be followed, etc. The 
referee will confirm, rescind or vary 

the payment order or notice of unfounded 
complaint. The referee could also award 
costs. The referee's order is final. 


9. Does a payment order become 
a judgment? 


The order of the referee or, if there is no 
appeal, the payment order of the inspector 
may be registered in Federal Court and 
proceedings taken as a court judgment. 


10. What is a third party claim 
procedure? 


A third party claim is made against a debtor 
of an employer, up to the amount stated in 
the payment order. The debtor is required to 
pay the amount to the Minister within 

15 days. The issuance of a written payment 
order may be made by a regional director of 
the Department. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations and relevant amendments. 


Further copies of this publication are available from 
Publication Distribution Centre 

Human Resources Development Canada 

Labour Program 

Ottawa, Ontario 
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5. Comment les cas de non- 
paiement de salaires 
seront-ils traités? 


Les inspecteurs ont le pouvoir d'émettre 

des ordonnances écrites de paiement a un 
employeur ou a un administrateur qui ne paie 
pas des salaires ou d'autres sommes qu'il est 
tenu de verser en vertu de la partie III du 
Code canadien du travail. 


6. Dans quelle mesure les 
administrateurs sont-ils 
responsables? 


Lorsque le recouvrement des sommes 

dues est impossible ou improbable, 

les administrateurs peuvent étre tenus 
responsables du versement de ces sommes. 
Les administrateurs de sociétés sont solidai- 
rement et individuellement responsables 

des salaires et autres sommes, comme les 
indemnités de cessation d'emploi, auxquelles 
les employés ont droit, pour la durée de leurs 
fonctions, jusqu'a une limite équivalent a six 
mois de salaire. Les ordonnances de 
paiement émises contre les administrateurs 
doivent étre limitées aux sommes dont ils 
sont devenus responsables apres l'entrée 

en vigueur de la Loi, le 23 juin 1993. 


7. Peut-on faire appel d'une 
ordonnance de paiement 
d'un inspecteur? 


Oui. L'employeur ou l'administrateur a qui 
on a signifié une ordonnance de paiement 
peut faire appel dans les 15 jours suivant 
l'ordonnance. 


L'employeur ou l'administrateur ne peut faire 
appel d'une ordonnance de paiement 4 moins 
que l'employeur ou l'administrateur (sous 
réserve d'un montant maximal) remette au 
ministre la somme visée par l'ordonnance de 
paiement. 


8. Qui entendra les appels? 


Pour chaque ordonnance de paiement et 
chaque avis de plainte non fondée faisant 
l'objet d'un appel, le ministre nommera un 
arbitre choisi dans une liste de candidats 
désignés pour entendre cet appel. Cet arbitre 
aura le pouvoir, entre autres, de citer des 
témoins a comparaitre, de faire préter 
serment, de recevoir des preuves, 

de déterminer la procédure 4 suivre, etc. 

I] pourra confirmer, annuler ou modifier 

les ordonnances et les avis en question et 
accorder des dommages. Ses décisions seront 
sans appel. 


9. Une ordonnance de paiement 
devient-elle un Jjugement? 


L'ordonnance rendue par l'arbitre ou, s'il n'y 
a pas d'appel, l'ordonnance de paiement de 
l'inspecteur, peut étre enregistrée a la Cour 
fédérale et assimilée 4 un jugement du 
tribunal. 


10. Qu'est-ce qu'une réclamation 
a l'égard de tierce partie? 


Une réclamation a l'égard de tierce partie 
est une procédure qui peut étre employée 
contre un débiteur d'un employeur, jusqu'a 
concurrence de la somme stipulée dans 
l'ordonnance de paiement. Le débiteur est 


tenu de payer cette somme au ministre dans 
un délai de 15 jours. Une ordonnance de 
paiement peut étre rédigée par un directeur 
régional du ministére. 


Ce feuillet est publié a titre d'information 
seulement. A des fins d'interprétation et 
d'application, veuillez consulter la partie III 
du Code canadien du travail (Normes du 
travail) et le Réglement du Canada sur 

les normes du travail ainsi que leurs 
modifications. 


Il est possible d’obtenir des exemplaires supplémentaires 
de la présente publication en communiquant avec le 
Centre de distribution des publications 

Développement des ressources humaines Canada 
Programme du travail 

Ottawa (Ontario) 
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LES NORMES DU TRAVAIL 


11 RECOUVREMENT DES SALAIRES 


Partie III du Code canadien du 
travail (Normes du travail) 


Voici une liste de questions et de réponses 
sur le recouvrement des salaires et les 
ordonnances de paiement basée sur la 

partie III] du Code canadien du travail. 

Elle intéressera les employés et les 
employeurs des organismes de compétence 
fédérale. Le feuillet n° 1 de la présente série 
décrit les genres d'entreprises qui sont ainsi 
assujetties au Code. Pour obtenir ce feuillet, 
veuillez communiquer avec le bureau de 
Développement des ressources humaines 
Canada (Programme du Travail) le plus 
proche. 


1. En quoi consiste le systéme 
de recouvrement des salaires? 


Le systéme administratif de recouvrement des 
salaires remplacera efficacement les 
poursuites criminelles et les renvois a la Cour 
des petites créances, dans les cas de non- 
paiement des salaires et des autres montants 
auxquels les employés ont droit en vertu de la 
partie III du Code canadien du travail. Il 
simplifiera les procédures de recouvrement 
des salaires et des autres sommes dues aux 
employés. 


2. Par qui ce systéme sera-t-il 
appliqué? 


Le systéme sera appliqué par les agents 
des affaires du travail, parfois connus sous le 
nom d'inspecteurs fédéraux. 


3. Quelles mesures prendront 
les inspecteurs? 


Les inspecteurs continueront d'appliquer 

la politique de conformité volontaire aux 
dispositions du Code. Ils feront enquéte pour 
vérifier si les plaintes sont fondées. Dans les 
cas ou elles le sont, ils essaieront de 
convaincre les employeurs de payer 
volontairement les salaires et autres montants 
dus. 


Lorsque les inspecteurs conclueront que les 
plaintes ne sont pas fondées, ils en aviseront 
les plaignants par écrit. 


4. Sera-t-il possible de faire appel 
des avis de plainte non fondée? 


Oui. Les plaignants qui recevront un avis de 
plainte non fondée d'un inspecteur pourront 
faire appel de la décision de cet inspecteur 
auprés du ministre dans les 15 jours suivant 
la signification de cet avis. 
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LABOUR STANDARDS 


12 SEXUAL HARASSMENT 


Part III of the Canada Labour 2. Whois entitled to protection 
Code (Labour Standards) from sexual harassment? 
Division XV.1 of Part III of the Canada Under the Canada Labour Code, every 
Labour Code establishes an employee's right employee is entitled to employment free 
to employment free of sexual harassment and of sexual harassment. 


requires employers to take positive action to 
prevent sexual harassment in the work place. 


3. What are the employer's 
responsibilities for the 
prevention of sexual 


The following questions and answers will be 
of interest to employers and employees under 
federal jurisdiction. Pamphlet 1 of this series 


describes the types of businesses covered by harassment? 

the Code. It is available from any Human 

Resources Development Canada (Labour Employers are required to make every 
Program) office. reasonable effort to ensure that no employee 


is subjected to sexual harassment. Every 
employer, after consulting with employees or 


I. What ts sexual harassment? their representatives, must issue a policy on 
sexual harassment. The policy must contain 

The Code defines sexual harassment as any at least the following items: 

conduct, comment, gesture, or contact of a 

sexual nature that is likely to cause offence a) a definition of sexual harassment that is 

or humiliation to any employee or that might, substantially the same as the one in the 

on reasonable grounds, be perceived by that Code; 

employee as placing a condition of a sexual 

nature on employment or on any opportunity b) a statement to the effect that every 


employee is entitled to employment free 


for training or promotion. 
of sexual harassment; 


C 13 ss LT-039-02-95 


c) astatement to the effect that the 
employer will make every reasonable 
effort to ensure that no employee is 
subjected to sexual harassment; 


d) astatement to the effect that the 
employer will take disciplinary 
measures against any person under his 
or her direction who subjects any 
employee to sexual harassment; 


e) a statement explaining how complaints 
of sexual harassment may be brought to 
the attention of the employer; 


f) a statement to the effect that the 
employer will not disclose the name of 
the complainant or the circumstances 
related to the complaint to any person 
unless disclosure is necessary for the 
purposes of investigating the complaint 
or taking disciplinary measures in 
relation to the complaint; 


g) anexplanation of the employee's right 
to make a complaint under the 
Canadian Human Rights Act. 


4. How should employers inform 
employees about the sexual 
harassment policy? 


Every employer shall post, and keep posted, 
copies of the sexual harassment policy where 
they are likely to be seen by employees. 


For information only. For interpretation and 
application purposes, please refer to Part III 
of the Canada Labour Code (Labour 
Standards), the Canada Labour Standards 
Regulations, and relevant amendments. 
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Publication Distribution Centre 
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